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Y way of introduction to the following , 
work, it may not be improper to give | 
ſome account of the juriſdiction of the Court of 
| King's Bench in perſonal actions; and to take a 
view of the proceedings in ſuch aftions, and the 
practice by which they are regulated, from the 
commencement of the ſuit to the obtaining of l 
final judgment and execution. 

This court has a direct and immediate juriſ- 
diction by bill, in actions for treſpaſſes vi et 
armis, committed in Middleſex, or other county 
where the court fits, It has alſo an incidental 
juriſdiction by bill, in all perſonal actions 
brought againft prijoners in the actual cuſtody 
of the marſhal, or perſons who have put ia bail 
upon a cepi corpus or habeas corpus, and who are 
ſtill for this purpoſe ſuppoſed to be in cuſlody. 
On theſe grounds, the court by a fiction is en- 
abled to hold plea by bill, in all perſonal actions 
whatever; for it is only feigning a complaint of 
treſpaſs, over which the court has an inherent 
2 and when the defendant is brought 
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in on ſuch complaint, the plaintiff is allowed to 
waive or abandon it, and to exhibit his bill and 


declare againſt him as a priſoner, for any other 


ſpecies of injury, - This court has alſo a juriſ- 
diction in all perſonal actions, brought by or 


againſt its attornies and officers, who are en- 


titled. to ſue therein by attachment of privi- 
lege, and muſt be ſued by bill*. And it has by 
degrees acquired a juriſdiction, which it exerciſes 
by original- writ, in all perſonal actions, brought 
againſt any perſon not privileged as an attorney 
or officer, or being a priſoner in the e cuf= 
tody of the marſha], 

From what has been ſaid it may be collect, 
that the different modes of commencing an action 
in this court, are firſt, by / in treſpaſs, or 
againſt priſoners, attornies or officers z ſecondly, 


by attachment of privilege, at the ſuit of attor- 


nies or officers; and thirdly, by original- writ. 
It has been doubted, whether a peer of the 
realm can be ſued in this court by bill; and the 
better opinion ſeems to be that he cannot, but 
that he ought to be proceeded againſt by original» 


_ writ®: And this is the only method of proceed«. 


* For an account of the exerciſes. in civi] actions by 
juriſdieti on in general of the bill,!ſee Sul. Lect. 32. p. 300, 
Court of King's Bench, and - &c. 
of that in particular which it +» 2 H. Blac, 267. 299. 
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ing againſt a corporation, or bundredors on the 
ſtatutes of hue and cry, &c. or where by reaſori 
of the defendant's being abroad, or keeping out 
of the way, he cannot be arreſted or ſerved with 
procels, 

The general — in an action in this 
court are firſt, the proce/s ©, to bring the deſend- 
ant into court; ſecondly, his appearance and 
hail ; thirdly, the pleadings, beginning with the 
declaration z fourthly, the ue; fiſthly, the trial, 
or determination of the iſſue z flxthly, the judg- 
ment z and ſeventhly, the execution : To which 
may be added, the proceedings in /cirey/acias to 
revive the judgment, or in error to reverſe. it 
though theſe are rather to be conſidered as diſ- 
tin& actions, growing out of; than as parts of the 
original ſuit. The above proceedings are from 
ume to time entered on the rolls of the court: 
which thence take their denomination of the 
procgſs - roll, the appearance, or recagnixance- 
rol}, the p or iſue - roll, the ni - prius- roll, and 
the judgment-roll, on which latter is entered the 
award of execution. 


la aQions againſt attiy= it le is ſeldom lied our] 
nici, who are ſuppoſed to be where judgment is entered on 
conſtantly preſent is court, v warrant of attorney, or the 
or againſt priſoners, who are parties 2 ho trial on &, 

alteady in cuſtody of the tuat - feigned iſſue. 733 
| | A4 1 Beſides 
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lll Beſides theſe general proceedings, there are | 
| others of a more particular nature, which occur 

| in the courſe of a ſuit; ſuch} as, in baitlable 

| actions, the arreſt and bail-bond, with the pro- 
ceedings thereon, or againſt the ſheriff, to com« 
|| pel him to retura the writ, or bring in the body, 
_ Theſe happen before the plaintiff has declared 
| abſolutely, After declaration and before plea, 
the defendant, in order to prepare for his de« 


fence, is under circumſtances. allowed to crave 
oyer of deeds, Fc. or copies of written inſtru- 
ments, call for the particulars. of the plaintiff's 
demand, or claim inſpection of public books, 
court · rolls, Cc. or he may move the court to 
change the venue, conſolidate actions, ſtrike out 
ſuperfluous counts, or bring money into court. 
After iſſue and before trial, the. plaintiff ſhould 
give notice of trial, ſue; out the jury-proceſs, 
and make up and paſs the record of mg prius z 
and each party ſhould prepare a brief, for coun«; 
ſel, and /ubpena' his witneſſes. And. after trial 
and before judgment, the unſucceſsful party may 
move the court for a new trial, or in arreſt of 
judgment, or for judgment non obſtante veredicto, 
a repleader, or venire facias de novo. ä 
The varieties in the proceedings are occa- 
ſioned, firſt, by the nature of the action, and 
mode of its commencement, as whether it be 
5 | founded? 
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founded in tort or contract, or be commenced 
by bill, attachment of privilege, or original- writ: 
Secondly, by the character of che parties, or de- 
ſcription of perſons by or | againſt whom the 
action is brought, as whether it be brought by or 
againſt privilegedperſons, ſuch as attornies or offi» 
cers of the court, peers or members of the houſe 
of commons, corporations or hundredors z or in 
the caſe of unprivileged perſons, whether it be 
brought by one or more plaintiffs, or againſt 
one or more defendants z by the alſignees of a 
banktupt or inſolvent · debtor, or againſt the 
bankrupt or infolvent-debtor himſelf; by pau- 
pers, or againſt bail, ſeamen or. ſoldiers, juſtices 
of the peace, conſtables, pariſh-officers, or offi» 
cers of the exciſe or cuſtoms ; or by or againſt 
infants, baron and feme, ſurviving partners, ex 
ecutors or adminiſtrators, heirs or tettenants, Ge. 
Thirdly, by the courſe which the proceedings 
take, and whether the action goes on, or abates 
by the death of the parties; or the plaintiff vo · 
luntarily abandons it, by a diſcontinuance, nolle - 
proſequi, or caſſetur billa vel breve, or makes de- 
fault, and ſuffers judgment of non pros for not de- 
claring, replying, or entering the iſſue, or judge» | 
ment as in caſe of à nonſuit for not proceeding | 
to trial; or the defendant compromiſes or com- 
pounds 
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pounds the Alon, conſeſſes it, or lets Judgrtent 


go by default. 
1 the action be litigated, the courſe which 


| the proceedings take is determined-principally 


by one or other of the following tircumſtances' 
firſt, by the mode of defence adopted by the de. 


fendant, as whether he plead or demur, and if he 


plead, whether it be to the juriſdiction of the 
court, in abatement, or in bar, and if the latter, 


': whether he plead one or more pleas, and if only 


one, whether it be the general - iſſue or a ſpecial 


plea; ſecondly; by the ſubſequent pleadings, 


and nature of the iſſue joined upon them, as whe- 
ther it be an iſſue in fact or in law, and if in 
fa, whether it be triable by the court upon nel 
tiel record, or by « jury, upon pleadings con- 
chuding to the country; thirdly, by the mode of 
trial, and the proceedings in the coutſe of it, as 


| whether the trial be at bar or ni privs, ot by a 
common or ſpecial jory, or the defendant at the 


trial plead puts darrein continuance, or the par- 
ties agree to withdraw a juror, or refer the cauſe 
to arbitration, or there be a nonſuit or verdict, 
and if a verdict, whether it be general or ſpecial, 
or there be a ſpecial caſe, bill of exceptions, or 
demurrer to evidence ; fiſthly, by the nature of 


the me which is either for the plaintiff or 


defendant, 


bs. 
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defendant, for the former by confeſſion or nb 
dicit, for the latter on a non pros, diſcontinu» 
ance, retrexit, nolle proſequi, or nonſuit, and for 
either party upon demurrer, au tel record, or 
verdict ; ſixthly, by the ſpecies of execution, as 
whether it be by feri ſacias againſt the defend- 
_ ant's goods, by elegit againſt his goods and a 
moiety of his lands, by capias ad ſatizfaciendum 
againſt his perſon, or by extends facias or extent, 
againſt the whole of his lands, or in ſome caſes 
againſt his body, lands and goods, 
The practice of the court, by which the pro- 
ceedings in an action are governed, is founded 
on ancient and immemorial uſage, regulated 
from time to time by rules and orders, acts of 
parliament, and judicial deciſions, The prac- 
tice is the law of the court, and as ſuch is a part 
of the law of the land“; and it has been fo 
ſtrictly adhered to, that in the caſe of: Bewidley *, 
a practice of ſeven years only was alloived to 
prevail againſt the expreſs words of an act of par- 
tiament', The rules and orders of the court 
are either ſuch as are made for the regulation 
of its general practice, or ſuch as apply only 
4 Jenk, Cent, 298, 1c 1. Was. 207, 223, | 


17. 400. 93. (J). Herd. 9g. * a Str, 7451 and ſer j Bur, | 


2 Seſl. Caf, 342, 1 Wut. 162, 1755 Sed gu 
4 Bur, bag | 
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to the proceedings in a particular cauſe; The 
general rules are confined in their operation to 
the court in which they are made; and for the 
moſt part reſpect the mode of conducting the 
proceedings. Hence we find, that acts of par 
liament are frequently neceſſary, to introdoee re- 
gulations extending to all the courts, or ereating 
fome change or alteration in the proceedings 
themſelves. And as queſtions ariſe reſpecting 
the regulatity of the proceedings, the court are 
called upon to ſettle, by judicial deciſions, the 
courſe of their own practide, or to fix the con- 
ſtruction of the rules or acts of e n hien 
have been made reſpecting it. t en 

Such is the nature of practice; upon which it 
is obſervable, that as the actions and general 
proceedings are the ſame, in all the ſuperior 
courts of common law, there muſt neceſſarily be 
a great uniformity in the practioe of each; and 
eſpeciilly when it is conſidered, that the courts 
have in many inſtances adopted the ſame general 
rules, and are governed by the ſame acts of par- 
nament, in the conſtruction of which their del. 
fions muſt of courſe be ſimilar, 

In the following work, the Author has con« 
ſidered the proceedings, in the order in which 
they preſent themſelyes,! and follow one an- 

other 
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ether in the courſe of the ſuit; and has endea- 
voured to explain, not only the proceedings in 
general, but alſo ſuch.as are of a more particular 
nature, with all the varieties attendant om each, 
whether occaſioned by the nature of the action, t 
the character or deſcription of the parties, or the 2 
courſe of the proceedings. As the practice can- | 
not be properly underſtood, without a previous 
knowledge of the a#jons to which it relates, the 
Author has, in the outſet of the work, formed an 
analyſis of perſonal actions, and ſhewn the time li- 
mited for their commencement, and in what caſes a 
previous notice or demand is neceſſary to ſupport 
them. In ſtating the mode of commencing the 
ſuit, he has attended to the juriſdiction of the 
court, as it is exerciſed by bill, by attachment 
of privilege, or by original-writ, The proceed- 
ings againſt priſoners, including the practice on 
habeas corpus, and againſt attornies and officers 
of the court, are claſſed under the head of proceed - 
ings by %;; and the proceedings againſt peers of 
the realm, corporations and bundreders, under that 
of proceedings by original-writz to which 6 
lawry is conſidered as an incident, The doc. 
trine of pleas and pleadings, and of demurrers, | 
amendments and jeofails, is 1 with re- 
ference 
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- ference to the different actions, ſo far as appeared 
to be neceſſary for underſtanding the practice of 
the court: And the reader will here find ſome 
account of the practice on motions, and the 
caſes in which the court will ſet aſide or ſtay the 
proceedings, the ſubje of arbitration, and the 
law of damages and coffs, with the proceedings 
in /cire- facias and error, The proceedings in 
criminal caſes in general, and in real and mixed 
actions, being foreign to the purpoſe of this 
work, are only incidentally mentioned in the 
courſe of it: The doQrine of attachments how- 
ever is conſidered, as it ariſes out of, and is con« 
nected with the proceedings in civil ſuits, - 

In the preſent edition, many alterations have 
been made. The mode of proceeding by / 
in treſpaſs, if not the moſt ancient, being that 
which is moſt commonly uſed, is now treated of, 
as well as the proceedings by bill againſt priſon- 
ers and attornies, before the mode of proceeding 
by original-writ. Other parts of the work have 
been conſiderably - enlarged, and particularly 
thoſe which treat of actions and declarations; of 
the doctrine of arreſt; of the proceedings againſt 
the ſheriff, to compel him to return the writ and 
bring in the body; of Ettorties, and the mode 
of their admiſſion, with their duties, privileges 
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and diſabilities; of the practice on motions, and 
the judgment and execution againſt beirs and 
tertenants, &c. The whole has been carefully 
reviſed, and ſuch corre&ions made as appeared 
to be neceſſary; and all the caſes which have 
been determined ſince the publication of the 
former edition, are incorporated in the preſent, 
together with ſeveral new rules of court, and 
modern acts of parliament, A copious analyti« 
cal index is ſubjoined, ſhewing at one view the 
connection and order of the different * 
ings. 

For any fault in the plan or arrangement of 
the work, the Author is ſolely accountable, — 
the materials of which it is compoſed, no 
conſtantly had recourſe to the 'aRty __ 


ment, rules of court, and adjudged/caſes; the . 


ſubſtance of which he has endeavoured to give 
with accuracy, The manuſcript caſes reſetred 
to in the firſt edition, he was favoured with by 
Mr. Serjeant Runnington ; and thoſe in the pre- 
ſent, by Mr. Abbot, the clerk of the rules, to 
whom he is indebted for much uſeful informa- | 
tion, reſpecting the rules and orders of the 
court. And in preparing the preſent edition 
for the preſs, he has derived great afliſtance ſrom 
Nr. 


Ne 


i raren. | 
Mr. Seth Thomp/on ; a gentleman whoſe private 

worth has gained him the eſteem of his friends, 
and whoſe abilities as a pleader muſt inſure - 
him ſucceſs in his profeſſional purſuits, 
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 ,CHAP, 1, 


OF ACTIONS; 


"AND ? 
THE TI LIMITID FOR THEIR COMMENCE- 
MENT, &c, e 


A CTIONS are commonly divided into 
criminal, or ſuch as concern pleas of 

the crown, and civil, or ſuch as concern com- 
mon pleas*. And theſe latter are again divided 
into real, perſonal, and mixed actions. In a 
real action, the proceedings are in rem, for the 
recovery of real property only; in a perſonal 
action, they are in per/onam, for the recovery of 
ſpecific chattels, or of ſome pecuniary fatisfac- 
tion or recompence; and in a mixed action, 


they are in rem et perſonam, for the recovery of 


real property, and damages for withholding it. 
In the following work, it is the author's inten- 

tion to treat of perſonal actions, and the various 

Co. Lit, 284. b. Cowp. 391. | 

| BB means 


2 or ACTIONS, &e. 


means of commencing, proſecuting, and deſend- 
ing them, in the court of King's Bench, by a 
methodical arrangement of the ſeveral acts of 
parliament, rules of court, and judicial deciſions 
upon the ſubject, 

Perſonal actions are ex eontrau, vel ex delifto; 
being founded upon contracts, or for wrongs, in- 
dependently of contractꝰ. Actions upon can- 
TRACTS are Account, Annuity, Aſumpfit, Cove- 
ant, Debt, Detinue, and Scire Jacias. 

"Account lies at common law againſt a guar- 

dian in ſocage, bailif, or receiver, to compel an 
account of profits, or monies received by the de- 
fendant*; and, by the ſtatute 4 and 5 Ann. 
c. 16. § 27. it may be maintained againſt the 
executors and adminiſtrators of every guardian, 
bailiff, and receiver, and alſo by one joint- te- 
nant and tenant in common, his executors and 
-adminiſtratars, againſt the other, as bailiff, ſor 
receiving more than comes to his juſt ſhare or 
proportion, and againſt his executors and admi- 
niſtrators. The proceedings in this action being 
difficult, dilatory, and expenſive, it is now ſeldom 
uſed, eſpecially as the party has in general a more 
beneficial remedy, by action for money had and 
received, &c. or if * matter be a an intricate 


» 1 Bac. Abr. 26. Gilb. Co, Lit 172. & 
C.P.5. 
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nature, it is adviſable to reſort to a court of 
equity, | 

Annuity is an action which lies for the 
recovery of an annuity, or - yearly payment of 
a certain ſum of money, granted to another in 
fee, for life, or years, charging the perſon of 
the grantor only; and it may be brought by. the 
grantee or his heirs, or his or their grantee, 
againſt the grantor or his | heirs, if ſpecially 
named*, This action is alſo out of uſe, being 
ſuperſeded by the action of debt or covenant. 

. | AS8UMPSIT, which is now become the moſt 
common action of any upon contracts, lies 
for the recovery of damages upon contracts, ex- 
preſs or implied, without deed. Theſe contracts 
are various, according to the ſubject matter of 
them. In general, they are to pay or repay 
money; or to do or forbear ſome other act. 
In point of form, the counts (or ſtatements of 
the cauſes of action) in aſſumpſit, are common 
or ſpecial. Common counts are; firſt, the in- 
debitatus aſſumpſit, which lies on a-promiſe to 
pay a precedent debt, for monies, ſervices and 
works, the ſale and hire of goods, or the pur- 
chaſe, aſſignment, or uſe of lands, &c.: ſecondly, 
the quantum meruit, or valebant, on a' promiſe 
4 Co. Lit. 144, b. Is properly an action upon the 
»The don of * eaſe; 1 Bee. Abr. 30. Gilb, 
3 C. P. 6. 
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to pay the plaintiff, for the like conſiderations 
as much as he de/erved to have, or for goods, 
&c. as much as they were reaſonably worth: 
thirdly, the mul computeſſent, on an account 
ſtated between the parties, 

Special counts in afſumpſits are founded, 
firſt,- on |/egol liabilities to pay money, as in 
the caſe of promiſſory notes, bills of en- 
change (inland or foreign), bye laws, or foreign 
judgments ; or for. flaes on admiſſion to copy · 
hold premiſes, legscies charged on land, tolls, | 
port-duties, contributions to party-walls, 'bec. © 
ſecondly, on mutual promiſes, to pay wagers, or 
money loſt at play, or to perform policies 
of aſſurance, awards, or ſpecial agreements ; 
thirdly, on promiles to pay money, in co,. 
deration of forbearance, (to the defendant or to 
third petſons,) indemaity, marriage, ſervices and 
works, neceſlaries, the ſale, exchange, hire, or 
conveyance. of cattle. or goods, or the ſale; 


. - aſſignment, or uſe of lands, &.: and laſtly, 


on promiſes to do or forbear ſame other act, 
as to guarantee, indemnify, marty, ſerve 

employ, perfor ks, execute —— 
employmenta: upon a ſale or enchange of cattle 
| Is, to accept, deliver, take back, or war- 
rant them; concerning goods lent, or let to 
hire; againſt carriers, (by land or by, water,) 
wharfingers, innkeepets, farriers, or other bai- 
kes; reſpecting ſecurities; to aceount for goods, 
7 &c. 


- 
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&c. or to take, deliver poſſeſſion of, hold, re- 
pair, or quit lands, &c. 
Covenant lies for the recovery of * 
upon contracts by deed ; as upon leaſes, mort 
gages, articles of agreement, charter-parties of 


affreightment, indentures of apprenticeſhip, &c. 
Dior lies for the recovery of a ſum certain, 
upon ſimple contracts, ſpecialties, or records 
or is founded i» maleſcio, as for eſcapes, or 
upon acts of parliament, by the party grieved, 
or common informers., Derinvs lies, vpon 6 
bailment or trover*, for the recovery of goods 
in ſpecte, or damages for detaining them, Sein 
FACIAS lies, by or againſt the parties or their 
repreſentatives, to have execution on a judg· 
ment, ſtatute, or recognizance, for the ſum 
recovered, or acknowledged to be due, 

Actions for wxownos are Caſe, Replevin, and 
Treſpaſs vi et armig, 

Actions on the cat are founded on the 
common law, or given by act of parliament z 
and lie to recover damages, for conſequential 
wrongs or torts, ariſing from malefeazance, or 


doing what the defendant ought not to do; nous 


feazance, or not doing what he ought to do 


and mizfeazance, or doing what he ought to do, 


f The ation of detinve, an action for a wrong, than 
when brought upon a trover upon contraRt, 
or finding, ſeems to be rather g 
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improperly. Theſe actions are for torts to per- 
ſons, abſolutely or relatively z to per/onal pro- 
perty, or ſome right or privilege reſulting there- 
fromz and to rea property, corporeal or in» 
corporeal, _ * 

To perſons ab/olutely, they are for ſome con- 
ſequential hurt or damage, ariſing from public 
nuiſances, keeping miſchievous animals*, or 
improper conduct of ſurgeons, &c, for con- 
ſpiracy, maintenance, malicious proſecutions, 
(of civil ſuits, or criminal charges,) libels, ſcan. 
dalum magnatum, or defamation of common 
perſons, | To perſons relatively, they are for 


criminal converſation, ſeducing or harbouring 
wives, debauching daughters, enticing away or 
harbouring apprentices and other ſervants, or - 


for menacing, beating, or impriſoning wives, 
daughters, or ſervants, per quod conſortium vel 
fervitium amiſit* 3 
To 

s This and ſome other of the wrongs here mentioned, 
as affecting perſons, may and do frequently affect perſonal 
property. And on the other hand, ſome of the wrongs 
hereafter referred to, as affecting perſonal property, may 
and do ſometimes affect perſons, as negligence in riding 
horſes and driving carriages, &, 

Actions of criminal converſation, and for menacing, 
beating, or impriſoning wives, & c. being laid vi ef armir 
and contra pacem, are uſually conſidered as actions of t. 
Mr. Juſtice Blackfone, in treating of an action of this nature, 


— 


i 


or AcTIons, &. 3 


To prr/onal property, or ſome right or privi- 
lege reſulting therefrom, they are againſt ſheriff 
and other officers, for eſcapes, falſe returns, or 


taking inſufficient bail, &c, or againſt other 


perſons, for doing or omitting ſomething, con- 
trary to the general obligation ef law, the par- 
ticular duties of their trades or callings, or ſome 
promiſe or engagement, expreſs or implied, 
Of this deſcription ' «re, actions of trover and 
converſion ; for exceſſive or irregular diſtreſſes, 
pound breach, and reſcue of diſtreſſcs for rent, 
or damage feaſant; reſcue of priſoners ; unlaw- 
fully exerciſing trades, or imitating inventions; 
negligence, in riding horſes, driving carriages, 
navigating veſſels, or performing works ; deceit, 
on the ſale of cattle or goods, or immoderate 
uſe of them, when lent or let to hire; and 


calls it an action of treſpaſt, in nature of an action upon the 
caſe. 3 Blac. Com. 140. But I have ventured to claſs theſe 
actions as actions on the caſe, for the following reaſons ; firſt, 


that the wrongs complained of therein are not immediate, 


but conſequential 3 ſecondly, that the plaintiff may declare 
for them by bill with a gu cur, which is not allowed in 
treſpaſis 2 Salk. 636. 1 Str. 621 thirdly, that in theſe 
actions, the plea of the ſtatute of Jimitatjons is not guilty 
within fix years, 2 Bur. 753. and not, as in treſpaſs and 
aſſault, within four years; 2 Salk, 421. ; and laſtly, that 
though the plaintiff ſhould not recover forty ſhillings damages, 
he is nevertheleſs entitled to full cof;. 1 Salk, 206. 2 Ld, 
Raym. $31: 8. C. 3 Wils, 319. | 
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apainſt carriers, by land or by water, whar- 
fingers, innkeepers, farriers, &c. | 
To red property corporeal, they are for 
nuiſances of a private nature, to houſes, lands, 
&c. to the prejudice of the plaintiff's poſſeſſion 
or reverſion; againſt tenants, in nature of 
waſte; for not repairing fences, or for not 
carrying away tithes, . &c. And to real pro- 
perty incorporeal, they are for diſturbance of 
common of paſture or eſtovers, ways, offices, 
franchiſes, tolls, ferries, and ſeats in churches. 
- ReepLevin lies to recover damages for an im- 
| mediate wrong, without force, in taking away 
and detaining cattle or goods; and anſwers to 
the action of treſpaſs de bonis a/portatis, And 
TRESPASS vi ef armis lies, to recover damages 
for immediate wrongs, accompanied with force; 


to the per/on, by menaces, aſſault, battery, 


wounding, mayhem, or falſe impriſonment; 
to perſonal property, by deſtroying, damaging; 
taking away, detaining, or converting cattle or 
goods; and to rea/ property, as to houſes, 
lands, fiſheries, or watercourſes, _ 

Upon contracts, the action ſhould be brought 
by the party with whom the contract was made, 
if living; or by his executors or adminiſtrators, if 
he be dead ; or by his aſſignees, if a bankrupt, or 
diſcharged under an infolvent debtor's act: And 
it ſhould be brought m_ the party who made 

the 
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the nant; or if he be dead, againſt his exe- 
cutors or adminiſtrators; But upon the contract 
of a bankrupt or inſolvent debtor; an action ag 
law does not lie againſt his aſſignees. Where 
there ate vera parties to a contract, the action 
ſhould be brought by or againſt all of them, if 
livingz or if ſorge are- dead, by or againſt the 
ſurvivors: And an action may be brought by 
or againſt a ſurviving partner, for his own debt, 

as well as for that which was contracted in the 
liferime of the deceaſed', If an action be 
brought upon a joint contract, by one of ſeveral 
partners, the plaintiff will be nonſuited, or have 
a verdict againſt him“: But if it be brought 
againſt one of ſeveral partners, he can only plead 
in abatement; though the plaintiff knew, and 
even contracted with the other partners'. . | 

For wrongs, the action muſt be brought by 
the party to whom the injury is done, againſt 
the party doing it. And if either of the parties 
die, the action is gone; for it is a rule, that 
attio perſonalis moritur cum perſond. But there 
are ſome exceptions to this rule, chiefly ariſing 
from an equitable conſtruction of the ſtature 
4 Edw, III. c. 7, by which executors ſhall / 
have an action of treſpaſs, for = wrong done 


! 3 T. R. 433.5 TR, 1 2 Alk. 310, 5 Bur, 2611. 
493- 6 T. R. 582, # lac. Rep. 947. 5 7. R. 
2 Su. 820. F ; 649. 
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to their teſtator®”, Where ſeveral parties are 


Jointly concerned in intereſt, or have ſuffered a 


Joint injury®, they may and ought to join in the 
ſame action; and if they do not, the defendant 
may plead in abatement, but cannot otherwiſe 
take advantage of the objection'. And as 
wrongs are of a joint and ſeveral nature, the 
plaintiff may proceed againſt all, or any of the 
parties who committed them: And it is no 
plea in abatement, that there are other partners 
not named . In actions by or againſt huſband 
and wife, wherever the cauſe of action would 
ſurvive to or againſt the wife, they ought in 
general to ſue or be ſued jointly “; and this rule 
holds as well with regard to contracts as wrongs, 
But ſometimes, and particularly where the cauſe 
of action ariſes during coverture, the huſband is 
allowed to bring the action in his own name, or 
in the joint names of himſelf and his wife, 

The plaintiff in ſome caſes, has his ele to 
bring one ſpecies of action or another for the 
ſame cauſe z as in actions upon conttacts, he 
may bring aſump/it or debt upon a ſimple con- 
tract, or debt or covenant upon a ſpecialty, for 


M a Bac, Abr. 444, 5 *©6T.R 766. 7 F. N. 
and ſee Cowp. 376. 279. 

1 Saund. 116. 1 Vent, „g T. R. 649. but ſee 6 T. 
167. 8 Lev. gy. 8. C. 1Ld. R. 369. 
Raym. 187. a Will, 414. 4 1 Will, 234, 2 Will, 227. 
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the non-payment of money: Or, if the breach 


of a ſimple contract conſiſt in mis/eazance,: he 


may declare in aſſumpſit, or in caſe on the ſpecial | 


circumſtances'; as for deceit on the ſale of 
cattle or goods, or immoderate uſe of them 
when lent or let to hire ; and againſt attornies, 
carriers, wharfingers, innkeepers, &c, And 
where cattle or goods are wrongfully taken and 


detained, he may bring treſpaſs vi et armis, tro- - 


ver, or detinug; or if they are converted into 
money, he may waive the tort, and bring 
aſſumpſit for money had and received. But the 
plaintiff, having once made his election, cannot 
afterwards bring another action for the ſame 
cauſe, either whilſt the former is pending, or 
after it has been determined, 

It is a rule, that ſeveral courts may be joined 
in the ſame action for different cauſes, provided 
they are of the ſame nature. And conformably 
to this rule, the plaintiff may, in each of the 
ſeveral /pecies of action before-mentioned, join 
counts for au many different cauſes as bel 
that ſpecies. And debt and detinue may be 
joined in the ſame action“. So the plaintiff 
may join rep and battery of his ſervant, per 


' a WIC, 319+» 3 will, $ Gilb, 0. p. I 1 Dae. 
348. T. R. 274+ Abr, 30. 
, Com, Dig. tit, Adin, M. 
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u ſervitium amifit *, or treſpaſs and reſeug” ; 
though the loſs of ſervice, and conſequence of 
the reſcue, are properly the ſubjects of an action 
on the 6%. But with theſe exceptions, the 
plaintiff cannot join counts in any one ſpecies of 
action, with counts in another *, 

In order to join ſeveral cauſes in one aRion, 
it muſt be brought, as to all of them, in the /ame 
right; and upon that ground it is holden, that. a 
plaintiff cannot join in the ſame actlon a demand 
as executor, with another which accrued in his 


* Aleyn, 9. 1 Bac, Abr. 340. 

v 2 Lutw, 1249. Ld, Raym. 83, There is alſo a writ in 
the Regiſter, 4% uxore abdutd, cum bonis wiri. F. N. B. 8g, 
but this writ has been ſaid to be againſt law. 2 Salk, 637, 

" + ® Several rules are to be met with in the books, by which 
the joinder of ation is made to depend on the ſimilarity 6f 
the proce/5, the plea, and the judgment. See Gilb. C. P. 6, 
7. 1 Bac. Abr. 30. 1 WH. 252. 2 Wilſ. 321. 1 T. R. 276. 
4 T. R. 347. But theſe rules will be ſound upon examination 
to be defective. All that can be deduced from them is, that 
where the proceſs, or the plea and judgment, are different, 
the actions cannot be joined; but it by no means follows, 
that they may be joined, where the proceſs,'or the plea 
judgment are the ſame; for in actions of treſpaſs vi et armi 
and actions on the caſe, there is the ſame proceſs of attach- 
ment and diſtreſs infinite, the ſame plea of not guilty, and the 
ſame judgment for damages; and yet it is clear, that an action 
of treſpaſs vi et armis cannot, except in the inſtances that 
have been mentioned, be joined with an action on the caſe. 
own 
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own right“. But a count for money had and 
received by the defendant to the uſe of the 
executor, as ſuch, may be joined with a count 
for money had and received to the uſe of the 
teſtator . An executor or adminiſtrator may 
declare, as ſuch, on an account ated by the 
defendant, with the teſtator or inteſtate, or of 
monies due to himſelf in his repreſentative cha» 
raſter, And where a teſtator or inteſtate has 
ſtated an account; it is uſual to declare for the 
balance, againſt his executor or adminiſtrator, 
Or if an executor or adminiſtrator ſtate an ac- 
count, of manies due from the tefator or intetete, 
he may be. declared againſt, as ſuch, for what 
appears to be due. And in any of the above 
caſes, other cauſes of action, in the ſame right, 
may be joined in the declaration*,.. But if an 
account be ftated by an executor or adminiſtra- N 
tor, of; monies dur from him in bis repreſentative 
charaFer, this will not charge the eſtate, or ſub» 
ject him to an action in that character. 

T be .affignees of A. 2 bankrupt, and allo of 
B. a bankrupt, under ſepatate commiſſions, 
cannot recover, in the ſame action, à joins debt 
8 the, dekadent to both the ene 


2514. l #8, 537. 8.5 
19714, 2 T. R. 659. 4 T. R. 1H. a6; 10. 
277. | ld. 108. 
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and alſo ſeparates debts due to each; and if in 
ſuch an action the jury have aſſeſſed the damages 
ſeverally, on the ſeparate counts, the court will 
arreſt the judgment on thoſe counts which de- 

mand the debts due to each bankrupt ſepartely. 
But where the plaintiffs ſued as aſſignees of A. 
and B., and alſo as aſſignees of C., for a joint 
demand, due to all the bankrupts, the declara- 
tion was holden good, on a motion in arreſt i | 
cork A | 


I ſhall next proceed to ſhew within what fime 
an ation mult be brought ; and in what caſes a 
previous N ae or Demand' is N to 5 
= 

The limitation of perſonal actions is — 
dy ſeveral ſtatutes, By the 31 Eliz. c. 5. 5 5. 
« All actions brought for any forfeiturez upon a 
ve penal ſtatute, whereby the forfeiture is limited 
« to the king only, ſhall be brought within two 
« years after the offence committed, and not 
« after. And all actions brought for any for- 
« feiture, upon a penal ſtatute, except the ſta 
« tute of tillage, the benefit whereof is limited 
* to the king and the informer, ſhall be brought 
« within one year after the offence committed; 
« and in default thereof, the fame ſhall be 


T. R. 433. 1 
| ** oroug ec 
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tt brought for the king, at any time within two 
« years after that year ended. And if any ac- 
te tion ſhall be brought after the time ſo limited, 
te the ſame ſhall be void. Provided, that where 
« a ſhorter time is limited, the action ſhall be 
« brought within that time.” This ſtatute 
extends to all actions brought upon penal ſta- 
tutes, whereby the forfeiture is limited to the 
king, or to the king and the party, whether 
made before or ſince the 31 Eliz, But it does 
not extend to actions brought by the party 
grieved*; and where the penalty is given to 
a common . informer alone, different opinions 
have been entertained, whether it is within the 
ſtatute, On the one hand it has been ſaid, that 
this is not a caſe within the words of the act, 
which ought to be taken ſtrictly, and not extend- 
ed by an equitable conſtruction. On the other 
hand it has been alledged, that as the informer 
is bound, when the king is joined with him, 
much more ſhould he be bound, when he ſues 
by himſelf*®. And accordingly, where an action 
was brought, after a year, by a common in- 
former, on the ſtatute 9 Ann. c. 14. the court 
of common pleas held this to be a caſe within 
the 31 Eliz. though the action be given in the 


| © Show. Rep. 353, 4. Carth. 12 Mod. 2. S. C. 
233+ Comb. 194. 4 Mod. 129. 1 Ld. Raym. 78. 
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firſt inſtance to the party grieved, and afterwards 
to the common informer alone; for ſuch actions 
would have been within the 7 Hen. VIII., and 
the 31 Eliz. was made to narrow the time given 
by that ſtatute, and could never mean to leave 
any actions unreſtrained in time; the latter part 


of the clauſe muſt therefore be conſtrued to ex- 


tend to them, 

- By the ſtatute 21 Jac, I. c. 16. 63. it is en · 
acted, . Thar all actions of tre/pa/s guare clau - 
« ſum fregit, &c. detinue, trover, and replevin 
© for taking away goods or cattle z all actions 
* of account and upon the ca, other than fuch 
ce accounts as concern the trade of merchandize 
« between merchant and merchant, their ſactors 
cor ſervants; all actions of debt grounded upon 
ec any lending or contract without ſpecialty, . or 
te for arrearages of rent; and all actions of s/- 
cc /ault, menace; battery, wounding, and impriſon- 
« ment, ſhall be commenced and ſued within 
te the times hereafter expreſſed, and not after; 


t that is to ſay, the ſaid actions upon the caſe, 


ct (other than for fander,) account, treſpaſs quare 
te clauſum fregit, Sc. debt, det inne, and repievin, 
ce within sI years next after. the cauſe of ſuch 
ce actions or ſuit, and not after; actions of 


* « affault, vaitery, wounding, or ip, 


ine. Sir . uli, M. 6 G. III. Bul, M. Pr. 195 


22 
4. 


« within | 
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et within roux years; and actions upon the caſe 


te for wordt, within Two years next after the 


« words ſpoken, and not after,” q 
e Nevertheleſs, if in any of the ſaid Alam, 
te judgment be given for the plaintiff, and the 


cc ſame be reverſed by error; or a verdict paſs 


te for the plaintiff; and upon matter alledged i in 
« arreſt of judgment, the judgment be given 
« againſt the plaintiff, that he take nothing by 


te his plaint, yrit, or bill; or if any of the ſaid 


« actions ſhall be brought by original, and the 


te defendant therein be outlawed, and ſhall after 


on reverſe the outlawry, that in all ſuch caſes, the 

« party plaintiff, his heirs, executors, or admini- 
« ſtrators, as the caſe ſhall require, may com- 
* mence a new action, within a year after ſuch 


te judgment reverſed, or given againſt the plain - 


te tiff, or outlawry reverſed, and not aſter. 

And if any perſon or perſons, entitled to any 
« of the ſaid actions, ſhall be at the time of any 
« ſuch cauſe of action accrued, within the age 


c of twenty · one years, feme-covert; nan com- 


te 90s mentis, impriſoned, or beyond the ſeas; 


ce then ſuch perſon or perſons: ſhall be at liberty 
te to bring the ſame actions, within ſuch times as 


te are before limited, after their coming to or 
« being of full age, diſcovert, of ſane me- 
« mory, at large, and returned from beyond 
ce the ſeas.” 


| 2 " | Suits 
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Suits in the Admiralty court, for Seamen's 
wages, not being provided for by theſe ſtatutes *, 
it was enacted by the 4 Ann. c. 16. 6 17. that 
« all ſvits and actions in the court of Admiralty, 
« for ſeamen's wages, ſhall be commenced and 
« ſued within fx years next after the cauſe of 
te ſuch ſuits of actions ſhall accrue, and not 
ce after;” with the like proviſo as before, in 
favour of perſons within the age of_rwenty-one 
years, &c. And in the caſe of a defendant be- 
yond ſea", it was enacted, by the ſame ftatute, 
j + F. 19. that © if any perſon or perſons, againf 
ö & whom there ſhall be any ſuch cauſe of ſuit or 
t be action for ſeamen's wages, or any of the 
| © cauſes of ation mentioned in the 21 Jac, I., 
| & ſhall be, at the time of any fuch cauſe of ſuit 
i * or action accrued, beyond the ſeas, then the 
tt perſon or perſons entitled to any ſuch ſuit or 
te action, ſhall be at liberty to bring the ſaid 
te actions, againſt ſuch perſon and perſons, after 
| « their return from beyond the ſeas, within fuch 
« times as are reſpectively limited for the bring- 
« ing of the | ſaid actions, by this act, and 
« by the ſaid other act of 21 Jac, I.“ 5 
Theſe ſtatutes are confined to the particular 
actions enumerated therein; and do not extend 


. 214. Raym. 934. 3 Salk, S. C. 8 
227, 6 Mod. 25. 8. C. 2 Ld, h 2 Salk. 420, * 
Raym. 1204. 2 Salk, 424. 
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to actions of annuity, or of account concerning 


: the trade of merchandize between merchant and 


merchant, where the accounts are open and cur- 
rent; nor to actions of covenant, or debt on 
ſpecialty, or other matter of a higher nature z 


but only to actions of debt, upon a lending or 
contract without ſpecialty, or for arrearages of 


rent, reſerved on parol leaſes', A /cire facias 
alſo, being founded on matter of record, is not 
within the ſtatutes of limitations. And in ſome 
other actions, particular times of limitation are 
frequently appointed by ſtatute, different from 
thoſe in common caſes ; as in actions againſt 
Juſtices of the peace, conſtables, headboroughs, 
&c, which muſt be commenced within fix 
months“, and in actions againſt officers of the 
exciſe or cuſtoms, &c, which muſt be com- 
menced in three months“, after the act com- 
mitted, 

In actions of aſſumpſit, if the plaintiff be. i in 
England, when the cauſe of action accrues, 
though he afterwards go abroad, the time of 
limitation begins to run, ſa that if he, or his re- 
preſentatives, do not ſve within fix years, the 
ſtatute i is a bar“. Ae | 


1 Hut, 109. : Saund,) 38. 24 Geo, III. Sell. . 
2 Saund. 66. ö 935. 
* 24 Geo. II. c. 44.58. 1 Will, 134. 


. 6. 70. F 34. 
Cs | and 
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and others in England, the action muſt be 
brought within fix years after the cauſe of action 
ariſes", It has alſo been determined, that the 
ſtatute of limitations extends to perſons in Scat - 
land*. But if the plaintiff be abroad, or beyond 
the ſea, at the time when the cauſe of action ac- 
erues, the ſtatute will not run againſt him, till 
his return to this country”, And if the plains, ' 
tiff be a foreigner, and do not come to England 
for a great many years, after the cauſe of action 
ariſes, he ſtill has ſix years after his comin 

thither, to bring his action : And if he never 
come to England himſelf, he has always a right 
of action while he lives abroad; and after his 
death, his executors or adminiſtrators are in the 
ſame ſituation. 


The ſtatute cannot be a bar in any caſe, urileſs 
the time of limitation is expired, after there 
' hath been a complete cauſe of action; as if a a 
man promiſe to pay ten pounds to J. S. when 
he comes from Rome, or when he marries, and 
ten years after J. S. marries, or comes from 
Rome, the right of action accrues from the hap- 
pening of the contingency, from which time 
the ſtatute will begin to run, and not from the 


a 4F. R. 516. 8. C. 
211 Blac. Rep. 286. 4 3 Will. 145. 3 Blot, "age 
P 2 Str. 936. Titagib. 81. 723. 8. 0. 


time 
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time of the promiſe', So in aſſumpfit, where 
the plaintiff declared, that the defendant, in 
conſideration that the plaintiff, at the defendant's 
requeſt, would receive A. and B. into his houſe 
as gueſts, and diet them, promiſed, &c. the 
defendant pleaded non aſſumpſit infra ſex annos, 
upon which the plaintiff demurred; and it was 
held no pleas for the defendant cannot in ſuch 


caſe plead non aſſumpſit infra ſex annos,. but 


attio non accrevit infra ſex annos; for it is not 


material when the promiſe was made, if the cauſe 

of action be within the ſix years, and the diet- 
ing might be long afterwards “. 

To take a caſe out of the ſtatute of limitaridns; 

it is uſual in aſump/it to prove a promiſe to pay, 


or acknowledgment of the debt, within fix years 


beſore the commencement of the action. And 


a conditional promiſe has been held ſufficient for 


this purpoſe, as well as an ab/e/ute one; as where 
the defendant ſaid to the plaintiff, prove your 
debt, and I will pay ii. But it was formerly 
doubted, whether a bare acknowledgment of the 


debt, without a promiſe of payment, was ſuf. 
ficient to take che caſh out of the. ſtature * *; ſuch _ 


* 


r Godb. 437. 1 } Lov: * 22 Ld. Raym. 389, 422, | 


1 Blac. Rep. 354. 1H. Blac. 1 Salk. 29. Carth. 470, 5 


631. [* | Mod. 425. $. C. and ſee 
* 2 Salk, 422. 2 Ld, 2 Show: 126. 2 Vent. 151. 
Raym. 838. S. C. 12 Mod, 224. 


C3 2 


| 


22 | OF ACTIONS, &c, 
an acknowledgment being only conſidered ag 
avidence of a promiſe, as in trover, where a de- 
mand and refuſal is not held to be a converſion, 
but only evidence of it. A bare acknowledg- 
ment however, and that of the flighteſt na- 
ture “, is now deemed ſufficient to prevent the 
operation of the ſtatute. And an acknowledg- 
ment by one of ſeveral drawers of a joint and 
ſeveral promiſſory note, will take the caſe out of 
the ſtatute, as againſt any. one of the other 
drawers, in a ſeparate action on the note againſt 
him “. So where one of two drawers of a joint 
and ſeveral promiſſory note having become a 
bankrupt, the payee receives a dividend under 
the commiſſian on account of the note, this will 
prevent the other drawer from availing himſelf - 
of the ſtatute, in an action brought againſt him 
for the remainder of the money due on the note, 
the dividend having been received within fix 
years before the action brought *, If a letter be 
written by a defendant to the plaintiff's attorney, 
on being ſerved with a writ, couched in ambi- 
guous terms, neither expreſsly admitting or de- 
ny ing the debt, it ſhould be left to the jury, to 
conſider whether it amounts to an acknowledg- 
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 V 2 Bur. 1099, Doug. 652, 3. - 
Y 5 Bur, 2630. * 2 H. Blac, 340. 
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ment of the debt . And if there be a mutual 


account of any ſort between the plaintiff and de- 
fendant, for any item of which credit has been 
given within fix years, that is evidence of an 
acknowledgment of there being ſuch an open 


account between the parties, and of a promiſe 


to pay the balance, as to take the caſe out of 
the ſtatute *, 


In order to ſhew that the action was com- 


menced in due time, a bill of Middlz/ex or 

latitat is as effectual as an original writ *. 
And an attachment of privilege is holden to 
be a good commencement of the ſuit?, even 
though it be informal“. But an attachment of 
privilege is not a continuance of a bill of Middle- 
ſex, lo as to avoid the ſtatute“. As againſt an 
attorney or officer of the court, or a priſoner in 
the actual cuſtody of the marſhal, the ſtatute can 
only be avoided, by filing a Sill with the clerk 
of the declarations, in the King's Bench office ; 
which bill may be filed in vacation, as well as 
in term time“. In proceeding againſt a cor- 


r 2 T. R. 960, 1241. 1 lac. Rep. 312. 8.0. 


#6 T. R. 189. 2 Blac. Rep. 925. 

* Styz Rep. 156, 178. 1 8 1 Show. 366. 2 * 
Sid. 53, 60. Carth. 233. 2 420. 8. C. 
Ld. Raym. 880. 1 Str. 550. 2 Blac. Rep. 1131, 
2 Str. 736. 2 Ld, Raym. 4'3 T. R. 662, 
1441. 8. C. 2 Jur. 961. 1 * Doug. 313, 14+ ek. 
Blac, Rep, 215. 8. C. 3 Bur. 173» 325. 
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poration, or bundredors on the ſtatutes of hue | 
and cry, &c. an original writ muſt be ſued out 
for avoiding the ſtatute, And where a peer of 
the realm, or member of the houſe of commons, 
is defendant, the plaintiff muſt proceed for that 

| purpoſe, either by ſuing out an original writ, and ' 
getting it returned nihi/*, or by bill and ſum- 
mos on the ſtatute 12 & 13 W. III. c. 3.4 2. 

When a writ is fued out to avoid the ſtatute 
of limitations, it ſhould regularly be returned by 
the ſheriff, and entered on a roll, with on- 
tinuances to the time of declaringꝰ » And the 
plaintiff cannot give a writ in evidence, without 
ſhewing it to be returned, unleſs he declare 
| thereon within a year after it is returnable®; for 
until it be returned, the court is not in poſſeſſion . 
of the cauſe, ſo as to award an alias or pluries 
for bringing the defendant into court ®. But if 
the plaintiff declare within the year, he may 
give the writ in evidence, without ſhewing it to 
be returned *, The writ ſhould be entered on a 
roll of that term, in which it was returnable; and 
the roll docketed with the clerk of the judg- 
ments, and afterwards filed in the treaſury .of 


I Lev. 111. 2 Ld. Raym. % Mod. 3. 1 Lutw. 260, 


1113. + Ld, Raym. 435. 8. C. 3 
See the Appendix to 2 Ray m. 883. 

Cbap. I. IA] | 17 T. R. 6. 
© 6 T. R. 617. | 


ne th 
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the court*, In replying to a plea of the ſtatute 
of limitations, except by original, the plaintiff 


ſhould ſhew that the © cauſe was regularly 


continued, by vicecomes non mifit breve, from 

the return of the writ, to the time of declaring“: 
But theſe continuances are mere matter of form, 
and may be entered at any time“: It has even 


been holden, that they may be made by the at- 


tornies in their chambers . 

If a plaint be levied in an i»/erior court, 
within the fix years, and then it is removed into 
the King's Bench by habeas corpus, and the 
plaintiff declares here de novo, and the defendant 
pleads the ſtatute of limitations, the plaintiff 
may 'reply, and ſhew the plaint in the inferior 
court, and that will be ſufficient to avoid the 
ſtatute . So where one brings an action before 
the expiration of fix years, and dies before judg- 
ment, the ſix years being then expired, this 
ſhall not prevent his executor from bringing a 
new action, provided he does it recently, or 
within a reaſonable time. What ſhall be * 


* Imp. K. B. 528. : ® 1 Sid. 53, 60. and [9 

1 1 Wilf, 167, 8. 2 Salk, 590. | - 

m x Show, 366. 2 Salk. P 1 Sid. 228, 1 Lev. 163. | 
470. S. C. 1 Lutw: 260. 8. C. x Ld. Raym. 553. 
1 Ld. Raym. 435. 8. C. 2 Salk. 424. 2 Str. 719. 2 

" Bates qui tam v. Jenkin- Ld. Raym. 1427. 8. C. 
on, E. 24 G. III. 6 T. R. 22 Salk. 425. 


61 8, : 0 
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WW | a reaſonable time in this caſe is a matter of con- 
„ ſiderable doubt, and there are various opinions 
1 in the books upon the ſubject. In Spencers 
caſe”, it is ſaid to be entirely in the diſcretion 
pl the court: In another caſe it is ſaid, that 
| heretofore they uſed to allow half a year, but 
that was held to be too long, and therefore they 
allowed but thirty days*: In a third caſe, a 
: year was ſaid to be a realonable time: And 
'] this opinion was adhered. to in a ſubſequent 
f if | | caſe", in analogy to that part of the ſtatute, 
i which authorizes the party to bring a new 
1 — action, within a year after the reverſal of the 
| judgment by writ of error”, &c. But what- 


1 ever may be the preciſe rule upon this ſub- 
i jeQ, it ſeems, that if a new action be brought 
= within half a year, after the abatement of the 
[ 3 | 2. it would be ſufficient to avoid the 
K ſtatute * 3 


— — — n——_— 


In ſome of the ſtatutes, that limit the time 
for bringing perſonal actions, there are clauſes 
directing notice to be given to the parties, againſt 


r 6 Co. 10. 2332. b. 

* 114. Raym. 283. 1Salk. 2 Str, 90). Fitzgib. 170, 
393+ 8. C. and fee 1 Lutw, | N.. Barnardiſt. 335. 8. C. 
297. Y Cro. Car. 294. 

t 1 Ld. Raym. 434. 1 Lutw. Y Cowp. 738, 40. 
256. 8. C. and ſee 6 Edw. III. 
” 5. whom 
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whom the actions are intended to be brought, 
in order that they may have an opportunity 
of tendering amends*. Thus, by the ſtatute 
24 Geo, II. c. 44. F 1. it is enacted, “that 
« no writ ſhall be ſued out againſt, nor any copy 
« of any proceſs at the ſuit of a ſubje& ſhall 
* be ſerved op, any juſtice of the peace, for 
« any thing by him done in the execution of 
« his office, until xotice in writing of ſuch 
ce intended writ or proceſs ſhall have been 
« delivered to him, or left at the uſual place 
« of his abode, by the attorney or agent for 
« the party who intends to ſue or cauſe the 
« ſame to be ſued out or ſerved, at leaſt one 
c calendar month before the ſuing out or ſerv- 
« ing the ſame; in which notice ſhall be clearly 
te and explicitly contained, the cauſe of action 
te which ſuch party hath or claimeth to have 
« apainſt ſuch juſtice of the peace; on the back 
te of which notice ſhall be indorſed the name of 

« ſuch attorney or agent, together with the 
« place of his abode, who ſhall be entitled 
© to have the fee of twenty ſhillings for the - 
6 preparing and ſerving ſuch * and no 
* more. | 

A ſimilar notice is required to be given 
to officers of the exciſe and cuſtoms, by. the 


* Append, Chap. I. (B.] 
23 Geo. 
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23 Geo. III. c. 70. & 30. and 24 Geo, III. 
Seff. 2. c. 47. § 35. upon which ſtatutes it has 


deen holden, that the month begins, the day on 


officer is entitled to notice, before an action is 


— 


which the notice is ſerved”; and that an excife - 


brought againſt him, for an act not warranted | 


by his official capacity, if done Bend fide, in the 


ſuppoſed execution of his duty, ſuch. as the aſ- 
faulting of an innocent perſon, whom he ſuſ- 


pects to be a lmuggler, employed in running 


goods. 


Laſtly, a Ae is in ſome caſes neceſſary | 
to be made, previous to the commencement of 
the action“. Thus, by the ſtatute 24 Geo. II. 


c. 44. $ 6. No action ſhall be brought 


* againſt any conſtable, headborough, or other 
« officer, or againſt any perſon or perſons act- 


te ing by his order and in his aid, for any thing 


'«« done in obedience to any warrant under the 


t hand or ſeal of any juſtice of the peace, until 


« demand hath been made, or left at the uſual - 
« place of his abode, by the party or patties 


* jntending to bring ſuch action, or by his, her, 


* or their attorney or agent, in' writing, ſigned 


« by the party demanding the ſame, of the 


«* peruſal and copy of ſuch warrant, and the 


* ſame hath been refuſed or neglected for the 


3 T. R. 623, * Append, Chap, I. [C.] 
* 5 T's R. 1. , , : 


cc ſpace 
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« ſpace of ſix days after ſuch demand: And in 
te caſe after ſuch demand and compliance there- 
ee wich, any action ſhall be brought againſt ſuch 
ce conſtable, &c. without making the juſtice or 
* juſtices who ſigned or ſealed the ſaid warrant 
« defendant. or defendants, that on producing 
« and proving ſuch warrant at the trial of ſuch 
« action, the jury ſhall give their verdict for the 
« defendant or defendants, notwithſtanding any 
6 Gant of juriſdiction in ſuch juſtice or N 
« tices.“ 

« And if ſuch action be brought jointly 
« againſt ſuch juſtice or juſtices, and alſo 
« apainſt ſuch conſtable, &c.; then on proof 
tc of ſuch warrant, the jury ſhall find for ſuch 
« conſtable, &c. notwithſtanding ſuch defect 
« of juriſdiction as aforeſaid: And if the verdict 
te ſhall be given againſt the juſtice or juſtices, 
* in ſuch caſe the plaintiff or plaintiffs ſhall re- 
te cover his, her, or their coſts againſt him or 
« them; to be taxed in ſuch manner, by the 
te proper officer, as to include ſuch coſts as the 

« plaintiff or plaintiffs are liable to pay to the 
« defendant or defendants, for whom ſuch ver- _ 
ce dict ſhall be found.” . | 

The intent of theſe proviſions was to prevent 
the conſtable or other officer, when acting in 
obedience to his warrant, from being anſwer- 
able, on account of any defect of juriſdiction 

| in 
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in the juſtice, And it has been determined; 
that a churchwarden taking a diſtreſs for 4 
poor's rate, under a warrant of magiſtrates, is 
entitled to the protection of the above ſtatute, 
in having the magiſtrates made deſendants with 
him, in an action of treſpaſs*. | 


„* 
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Of the BILL, and PROCESS IN Tarspa 88. 


HE means of commencing à perſonal 
action in this court are — 
I. By Bir, in treſpaſs. 
IT. By BiLt, againſt priſoners, in the actual 
or ſuppoſed cuſtody of the marſhal, op 

III. By ATTacnumenT or Privilecs, at the | 
ſuit of attornies and other officers of the court. 

IV. By Bir, againſt attornies and other 
officers of the court. 
V. By ortcinar Wait, againſt Pann. 

ſons, corporations, and bundredors. 

VI. By oRIOIx AL Warr and BILL, againſt 
peers of the realm, and members of the houſe 
of commons. 

This court has an original juriſdiction in 
actions for treſpaſſes di et armis, committed 
in Middleſar, or other county where the court. 
ſits*; and when the defendant is brought into 
court by proceſs in treſpaſs, the plaintiff is al- 
lowed to. waive or abandon his original com- 
plaint, and to. exhibit his bill, and declare 
againſt him, as a priſoner, for any other ſpecies 


* Tryt's Ju: Filinarii, 95. 
& 4 3 l of 
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of injury*. The proceſs in treſpaſs therefore 
has become the.common mode of commencing 
actions in this court, againſt perſons out of 
cuſtody, who are unprivileged, and ſubject to 
a capias. But this proceſs does not lie againſt 
Priſoners in the actual cuſtody of the marſhal, 
nor againſt attornies and other officers of the 
court, who muſt be proceeded againſt: in the 
firſt inſtance by a B/ ſtating the real cauſe of 
action; neither does it lie againſt corporations, 
or bundredors, on the ſtatutes of hue and cry, 
Kc. who, not being ſubject to a capias, muſt be 
+ ſued by original writ; nor againſt peers of the 
realm, or members of the houſe of commons, 
| who, for the ſame reaſon, muſt be ſued by ori- 
ginal writ, or bill for the real cauſe of action, 
ſtating them to have privilege of parliament, 
The foundation of the proceſs in treſpaſs is a 
BILL, queritur, or plaint*, which differs from 
what is uſually termed the 31 of Middleſex, the 
latter being rather a precep? ©, of proceſs founded 
on the bill, than the bill itſelf, as is evident from 
the words * by bill” at the end of it'. The 
R. E. 15 G. II. Cowp. 455. 
. © Append. Chap. II. IA. 
4 Trye, 97. 2 Sid. 129. 2 Str. 1069. | 
* In Trye's Jus Filixarii, publiſhed in 1684, it is ſaid, that 
there were ſeveral files of bills or plaints in treſpaſs, then 


remaining in the former upper treaſury of this court; and 
. che 


* 
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firſt proceſs on this bill was anciently a precept, 
in nature of an attachment; upon which the 
ſheriff returned, either that he had attached the 
defendant, or that he had nothing by which he 
could be attached; Or the latter return, if the 
defendant did not appear, there iſſued into Mid-; 
dleſex, or other county where the court ſat; a 
precept in nature of a capias, commanding the 
ſheriff of that county to take the defendant, if 
he ſhould be found in his bailiwick, and ſafely, 
keep him, ſo that he might have his body be- 
fore the king, at a certain time and place there · 
in mentioned, to anſwer the plaintiff, in a plea 
of treſpaſs*, &c. This precept, being now 
uſed as the firſt proceſs in treſpaſs, when the 
defendant is in Middleſex, is therefore (though 


ſomewhat- improperly) called a di of Middle- 


ſex. If the defendant cannot be arreſted upon, 
or ſerved with a copy of this proceſs, the plain- 
tiff may ſue out an alias, and after that (if 
neceſſary)'a pluriet bill of Middleſex; com- 
manding the ſheriff, as before, or as oftentimes, 


the profits ariſing from them were formerly  confiderable, ©-- 
that they were always excepted by the chief juſtice, out of 


the grant of the office of cafor breviam. P. 98, 100. Ses 
alſa Rich. Pr. K. B. 24. 
f Trye, 99. Stat. 8 Elia. Chap. II. Brown's Vd A 
526, and ſee Append.” Chap, II. [B.] 4B. 
5 Append. Chap. II, [C.] 
MT | he 
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| he hay been commanded, to take the defend - 
ant, &c." The alias capiar, & c. ſhould cor - 
reſpond with the previous proceſi, in the names 
of the parties : Therefore, in a late caſe, where 
an action was brought againſt Bates and another, 
for an act done by them as juſtices of the peace, 
and the ait againſt Bates was by the name 
of William, and the alias by the name of Joby, 
the court thought the proceedings irregular, and 
ſet them aſide, ns far as they reſpected Bates. 

But if the defendant be not in Middleſex, 
the plaintiff muſt ſue out a Writ of /atitat *, or 
teſtatum bill of Middleſex, directed to the ſheriff 
or ſheriffs of the county where he is ſuppoſed to 
be, reciting the former proceſs and its return, 
and ſuggeſting that it is ſufficiently zefifed the 
defendant lurks, and ſecretes himſelf in their 
county. This writ may be iſſued in the firſt 
inſtance; and if it prove ineffectual, the plaintiff 

may ſue out an alias, and after that (if ne- 
ceſſary) a pluries latitat, or, more properly 
ſpeaking, an alias or pluries capias*, (for theſe 
writs do not contain any teſtatum, or ſuggeſtion 
of a latitat); and the plaries may be re- 
peated, from time to time, till the defendant 
be arreſted, or ſerved with a copy of it: though, 


| > Append, Chap, II. ID.] 1 Append. Chap, II. T . 
i ; T. R. 660, = 14, [F.] 
* Trye, 99. | FOR Ops 

2 according 
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gecording to ſome books *, there muſt be « 
new le/itet, after four terms from the time 
of ſuing aut the firſt, In any of theſe writs, 
there may he a clauſe of you emitter, commands 
ing the ſheriff, that he do not ai, on account 
of any liberty la his county, but that he enter 
the ſame, &. It was formerly holden; that 
a writ of latitet, c. did not run into %, 
or the counties \; but adifferent praftice 
now prevalle“ 1 which practice is recogniſed, as 
to Wales, by the ſtatute 13 Geo. III. c. 51.“ 
and with reſpect to the counties palatine, the 
true meaning of the expreſſion breve domint 
regis non currit, & c. is ſaid to be, that the 
court cannot write directly to the ſheriff, as 
they do in other caſes *, 

The bill of Middleſex, and ather proceſs into 
that county, are iſſued out of the bill of Middle- 
ſex office, and ſigned by the clerk, but not 
ſealed, The /atitat, and other proceſs theregn, 
are iſſued and ſigned by the ſigner of the writs, 
in the King's Bench office, and afterwards ſealed 


a Hanf. introd. 1. Proc. See alſo Heil. 18, Oro. Jae. 
epit. K. B. 2, Tamen guare. 484. 2 Bulſt, 54, 166. | 
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„ * Append. Chap. I. [G.] * Doug, 213. 
| P 1 Wil. 193. 1d. in notiy, ; 
F T. Raym. 206. 1 Liv. | * 2 Str. 108g. Andr. 191. 


255, 291. 2 Saund. 193. 8. C. 8. C. See alſe 6 T. R. 21. 
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at the ſeal office*, At the time of iſſuing them, 
the plaintiff's attorney ſhould deliver to the 
officer a precipe ”, or note of inſtructions; to- 
gether with a memorandum or minute of his 
warrant, duly ſtamped”. And it is uſual to 
make the affidavit of the cauſe of action, at the 
ſame time, before the officer or his deputy. - | 

In point of form, the bill of Middleſex and other. 
proceſs in treſpaſs, are common or./pecial; Before 
the making of the, ſtatute 13 Car. II. ſtat. 2. 
c. 2, a defendant might have been arreſted, and 
holden to bail, for any ſum of money, upon a 
common bill of Middleſex, /atitat, &c, not 
expreſſing the particular cauſe of action. It 
conſequently happened, that he was frequently 
arreſted, and holden to bail or impriſoned, 
for a large ſum of money, when' perhaps there 
was no real plaintiff, or little or no cauſe of 
action . To remedy this miſchief, it was 
enacted, that ** no perſon arreſted by any ſheriff, 
« gte. by force or colour of any bailable writ, 


v Imp, K. B. tit. Proceſs, were regularly made out, and 
It was formerly uſual to ſeal filled up. R. 3d Apr. 1947+ 
blank writs; but an inconve= + v Append, Chap. It. [H.)] 
nience having attended this ag Geo, III. e. 90, 61% 
praQtice, It way ordered that and fee Append, Chap. JI UI. ] 
for the future, no printed * See the preamble to the 
blanks, or other writs, ſhould ſtatute, 
be ſealed, before the ſame 


* bill, 
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te bill, or proceſs, iſſuing out of this court, 
« wherein the certainty and true cauſe of action 
« is not expreſſed particularly, ſhall be com- 
te pelled to give ſecurity for his appearance, 
« in any penalty or ſum of money, exceeding 
te the ſum of forty pounds?.”* And a rule of 
court was made upon this ſtatute, that no at- 
torney ſhould make any precept or writ, with a 
clauſe of ac-etiam, &c. againſt any heir, exe- 
cutor, or adminiſtrator, nor in any caſe where, 
by the courſe of the court, ſpecial bail was not 
required. This ftatute, ſays Mr. J uſtice 
2 *, (without any ſuch intention in the 
makers,) had like to have ouſted the King's 
Bench of all its juriſdiction over civil injuries 
without force ; for as the bill of Middleſex was 
framed only for actions of treſpaſs, a defendant 
could not be arreſted and holden to bail there- 
upon, for breaches of civil contracts. But not- 
withſtanding this ſtatute, the, defendant might 
ſtill be arreſted, and holden to bail, upon a 
common bill of Middleſex, /atitet, &c.- for 
any ſum not exceeding forty pounds“. And 
where it was for a larger ſum, « method was * 
deviſed, to preſerve the juriſdletlon of the court, 
and at the ſame time to authorize an arreſt, 


Y tat. 13 Car, II. lat. 4. | 0 3 Com, ally, 
©, vn, | H. Mae. 310. 


R. M. 1j Car. II. hs. + | 
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by inferting in the proceſs an ac- otiam, or ſpecial 
clauſe, expreſſing the true cauſe of action, in ad- 
dition to the general complaint of treſpaſs . 

In treſpaſt, and other caſes, where the defend - 
ant either cannot, or is not meant to be arreſted, 
and held to ſpecial bail, the proceſs in general is. 
in the common form, requiring the defendant to 
anſwer the plaintiff In a plea of freſÞaſe, This 
deſcription of the plea however, though it way 


| heretofore material*, is now conſidered as mere 


matter of form: Therefore, where'a motion way 
made to ſtay the proceedings on a bill of Mid- 
dleſex, which was in debt only, and not in ref. 
paſs, with an ag-etiam in debt; the court ordered 
the bill to be amended, by inſerting the plea of 
treſpaſs *, In a ſubſequent caſe', where the bill 
of Middleſex was to anſwer the plaintiff in a plea 


of debt, inſtead of trgpaſt, and alſo to a bill to 


be exhibited in a plea of treſpaſs upon the caſe, 
the court refuſed to grant a rule for ſetting it 
aſide, on the authority of a caſe, which was read 
from the maſter's note book, exactly in points. 
Where the cauſe of action does not amount to 
10 J., or where it amounts to 101. or upwards, 


. © 'Trye, 108, 3. and fre . M. 20 C. Ill. The ſame 


Append. Chap. II. [K.] © application was alſo. refuſed 


4 Str. 1%. g H, 24 C. III. 3 T. R. 
* 1 Blae. Rep. 463. 513. (a). 
: f '& 7 R, 513. d Stut. 58. II. e. zy. 54. 
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and no affidavit is made thereof, an Zug 
notice muſt be written on the copy of the proceſi, 
ſerved on the defendant, of the intent and mean» 
ing of ſoch ſervice*; which in effect reduces 
to a mere um enn, This notice muſt be 
directed to the de ſendant ; for if he name de 
not prefixed thereto the proceſs is irregular, 
and may be quaſhed on motion. And it ſhould 
require the defendant to appear at the return of 
the proceſs, though it happen on 2 Sunday“. 
But any trifling informality in the notice, as ſet- 
ting down the day of the month, on which the 
defendant' is to appear, without ſaying i#fant, 
next,. or ſpecifying the year, will not invalidate 
it*. | | | 

Where the cauſe of action amounts to rex 
pounds or upwards, and an affidavit is made 
thereof, with intent to arreſt the defendant, the 
proceſs is ſpecial, with a clauſe of ac-etiam, 


And thert are ſome caſes, in which the cauſe of 
action muſt be expreſſed in the proceſs, though 
the defendant be not arreſted, and held to ſpecial 


bail thereon, Thus, in an action on the lottery 


1% T. R. 337. Barnes, SY Comp. 458. Þ | 
404. Pr. Reg. 349. Caf. ® Kelynge, 131, 1 Will. 
Pr. C. B. 100, 143, 1 Sel. 104. 

Pr, 83. Win ® 2 Bur, 1600, ; 
contra, 2 a Str. 1233+ Barnes, 425» 

} Append. Chap. A Oe. | 
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„ alſo to a bill of the ſaid plaintiff,” 
aid defendant, in a plea of debt upon recogni- 
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act, the amount of the penalties ſued for muſt be 
ſpecified in the firſt proceſs; even though the 


defendant be not holden to bail thereon . And 
where a writ is ſued out upon a recognizance of 
bail, it is neceſſary, by. rule of court i, that 
after the words in @ plea of itre/de/s,” there 
ſhould be. inſerted the following clauſe, **' and 


again the 


© zance, according to the cim of our court, de- 
*« fore us, to be exbibited;"' otherwiſe the de- 
fendant or his attorney is not bound to accept 
of a declaration in debt upon ſuch recognizance. 

The plaintiff was formerly allowed to join 
four defendants, for ſeparate cauſes of action, in 
one Writz and to declare againſt them ſeverally*, 
And this is Mill allowed, where the proceſd is 
not bailable', But where the proceſs is bailable, 
a plaintiff cannot now join ſeveral defendants in 
one Writ, for diſtin cauſes of action“. And if 


1 4 T. R. $49, 357. Au be bil 
6 T. R. 617. | Com. Rep. 74. 47. R. 
R. E. 15 0. 11. This rule 696. 
applies to the form of the /a» Faral v. Au T. 
titat, and other ſubſequent ga G. III. 4 T. R. 697. 
proceſa, In the bill of Mid. Hallau, v. Jeb, 


dleſex, the form is, „ iy a 4 T. R. 6953. Holland v. 
„lea, We, Pur. to thh Richards, T. 3 G. ut, 


" cuſtom of the court of the lord 4 T. R. 697. 
6 the king, before the king bin- 


the ; 
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the plaintiff hold two defendants to bail, 'on « 
joint writ, and declare againſt them ſeverally, 
the court will ſet aſide all the proceedings“. 
The bill of Middleſex, being merely a pre- 
cept", has no direction or teſte, But the writ 
of latitat, and other ſubſequent proceſs, ſhould 
be directed to the ſheriff, or ſheriffs of the 
county, Where defendant is ſuppoſed to bez or, 
if the ſheriffy be parties, to the coroners® ; and 
if they alſo be partiesgzto e/j/ors named by the 
maſter*, In a county palatine, or einque - port, 
where the court cannot write directly to the 
ſnetiff “, the proceſ ſhould be direRted to the 
proper officer; as in Durbam, to the Biſbep, or 
his chancellor: in Cheſhire, to the chamberiain, 
or his deputy in Lancaſbire, to the chancellor, 
or hie deputy ; and in a cingue-porr, to the 
conſtable of Dover - caſtle, his deputy or lleu- 
tenant, Ia theſe caſes, the mandatory part of 
the writ is different from the common form ; 
and if the officer, to whom it is directed, refuſe 
to receive it, he is liable to an attachment. 
The latitat, and other - ſubſequent proceſs, 
ſhould be teſted in the name of the chief-juſtice, 
or ſenior judge of the court, if there be no chief 


T. R. 226. 7 a Str, 108g. dad, age, | 
Y Ante, 33. 68. C. 6 T. R. 21. | 
V 1 Nac. Rep: gs. * Append, Chap. 11, IA. 
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Juſtice; and it may be teſted before the cauſe of 
achten“. If it be ſued out in em time, it is | 
uſually teſted on the fleſt day of that term; and, 
if ſyved out in vacation, on the laſt day of the 
preceding one“ for if teſted in vacation, RA | 
altogether void“. | 


The term, are thoſe times or ſeaſons of the | 
year, which are ſet apart for the diſpatch of 
buſineſs, in the prior courts of common law, 
The hiſtory of theſe terms is given by Sir Henry 
Spelman', who has clearly and learnedly ſhewn, 
that they were gradually formed from the cano- 
niral conſtitutions of the church; being indeed 
no other than thoſe leiſure ſeaſons of the year, 
which were not occupied by the great ſeſtivals or 


faſts, or which were not liable to the general avoca- 


tions of rural buſineſs. There are four terms in 
the year; which are called, from ſome feſtival or 


ſmint's day, preceding their commencement, tho 


terms of Saint Hilary, of Eafter, of the Holy 
Trinity, and of Saint Michael. (Hilary term 
begins on the octave of Saint Hilary, or the 


eighth day incluſive after the feaft day of that 
er any 13th of January, the 


2 hes. 967. | 2888. 2 Blic, Rep. 683, 


* Keb. a14- T. Jon. 8. C. 


149. 1 Vent. 363. 2 Bur, 17 59. and 
} -f . ſee 3 Blac. Com. 275. ** 
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octave therefore, or firſt day of Hilary term, lo 
the 20th of January 4 and it ends on the 1ath of 
February following, unleſs it happen on a Suns 
day, and then on the 13th of February. Tober 
terms begins in fifteen days of Eaſter, being the 
Sunday fortnight after that feſtival; and end 
on Monday before Whitſunday, Trinity term, 
which was abridged by the ſtatute 32 Hen. VIII. 
c. 21. begins on the morrow of the Holy Trinity, 
being the Monday next after Trinity Sunday; 
and ends on the Wedne/day fortnight after, un · 
leſs it happen on the 24th of June, and then on 
the day following, Michaelmas term, which 
was abridged by the ſtatute 16 Car. I. c. 6, 
and ſtill further by rhe 24 Geo. II. c. 48., be- 
gins on the morrow of All Souls, being the 3d of 
November, except it be on a Sunday, and then 
on the next day; and ends on the _ 28th of 
Novernber following, if not a Sunday, otherwiſe 
on the 29th. Of theſe terms it may be obſerved, 
that Miebaelmas and Hilary are fixed terms, and 
favariably begin on the ſame day of the year; 
but Eafter and Trinity terms are moveable, their 
commencement being regulated by the feaſt of 
Eaſter. After Hilary and Trinity terms, the 
judges go their circuits, for the trial of cauſes, 
wherein iſſues have been previouſly joined; and 
hence they are called Ball terms. 


| fn 


Will | 
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In each of theſe terms, there are ſtated days, 


| called general or common return days; of theſe 


there are four in each term, except | Eaſter, 
which has five. In Hilary term, the general or 
common return days are, in eight days of Saint 
Hilary, in fifteen days of Saint Hilary, on the 


morrow of the Purification, and in eight days of 


the Purification, In Eaſter term, they are, in 


fifteen days of Eaſter, in three weeks after Eaſter, 


in one month after Eaſter, in five weeks from 
Eaſter-day, and on the morrow of the Aſcenſion, 
In Trinity term, they are, on the morrow of the 
Holy Trinity, in eight days of the Holy Trinity, 
in fifteen days of the Holy Trinity, and in three 
weeks after the Holy Trinity. And in Michael- 


mas term, they are, on the morrow of All Souls, 


on the morrow of Saint Martin, in eight days of 
Saint Martin, and in fifteen days of Saint Mar- 


tin“. Some of theſe return days happen on a 
Sunday; and anciently, when writs were formed, 
courts of juſtice did actually fit on that day: but 


that practice having been long diſuſed, it is now * 
held, that an appearance cannot be entered, nor 


any judicial act done, or ſuppoſed to be done, by 


the court, till the Monday . 
f For a table of the terms 2 Salk. 62. 6 Mod. 250. 


and returns, ſee Append, 3 Bur. 1595. 1 Blac, Rep: | 


Chap. II. IN.] | 496, 526, 8. C. 
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On 
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On one or other of theſe return days, all origi- 
nal writs, and proceſs thereon, muſt be made re- 
turnable, ubicungue, &c. or whereſoever the 
king ſhall then be in England, The firſt 
general return day of the term is uſually called 
the e/oin-day of that term; and formerly, when 
eſſoins were allowed in perſonal actions, if the 
defendant did not appear, or caſt an eſſoin on 
that day, the plaintiff on the next day might 
have entered an exception, and obtained an order 
that his eſſoin ſhould not be received*; and 
from this exception, ſo taken and entered, the 
ſecond day after the return of the writ was called 
the day of exception. The third day, the ſheriff | 
returned his writs into court, which were de- 
livered to the cuſtos brevium, and from thence 
this day was called the day of retorna brevium; 
and then it was that the court was ſeiſed of the 
cauſe, by poſſeſſion of the writ, The fourth 
day was called the appearance day, or dies amoris', 
which was the day given ex gratid curiæ for the 
defendant's appearance. And this, which is de- 
nominated the quarts die poſt, is now the firſt 
day in ful] term, on which the court ſits for the 
diſpatch. of buſineſs, except in Trinity term, 
when the court, by act of parliament, does not. ſit 
till the /b day ; or except in Michaelmas term, 
when the morrow of All Souls falls on a Sunday, 

d Gilb, C. P. 13. Co. Lit. 105. 4. 
in 
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in which caſe they fit on the third day*. The 
Exchequer opens eight days before any term 
begins, except Trinity, before which it opens 
only four days; and the firſt and laſt days of 
every term are days of appearance, 

A bill of Middle/ex may be ſtated in b 
to have been ſued out of the court at Heftminſter, 
on a day between the eſſoin- day, and the quarts | 
die pet; for though the courts do not actually 
fic on the eſſoin day, yet in law it is conſidered 
as the firſt day of the term', And this, and 
every other proceſs by bill, muſt be made re- 
turnable on a particular return- day, or day certain, 
in term time“; as on Monday, or ſome other 


day of the week, next after the preceding general 
return; and it may be made returnable os the 


general return, by ſpecifying the day of the week 
on which it-falls, as on Monday in eight days of 
Saint Hilary, &c.“ But it muſt not be return- 


able on a dies non juridicus; as on a Sunday, the 


feaſt of the Purification in Hilary term, ten- 


fion-day in Eaſter term, or Mid/ummer-day (if it 


happen) in Trinity term, unleſs it be on the 
Friday next after Trinity Sunday, in which caſe 
it is dies juridicus by the 32 Hen, VIII. e. 41.“ 


* Ante, 43+ 4 Inſt. #64, 3. 7 Mod. 
i 3 T. R. 183. 17. 6 Mod. 258, 1 Blac, 
® x Str. 399. Rep. 529, and ſee R. T. 
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It ſhould ald be obſerved, that as there are 
more than ſeven days, between the morrow of 
All Souls and the morrow of Saint Martin, in 
Michaelmas term, the day before the morrow of 
Saint Martin, being the 13th of November, is 
not the day of the week next after the morrow 
of All Souls; and therefore on this day, the bill 
of Middleſex, or other proceſs, ſhould be made 
returnable on Monday (or other day of the work, 
being) the feaſt of Saint Martin. 

In all original writs, there ſhould be Fifteen 
days at leaſt between the teſte and return; and 
formerly it was neceſſary, that there ſhould be 
the ſame number of days between the teſte and 
return. of all judicial writs founded thereon, 
But as that occaſioned great delay, it was enacted 
by the ſtatute 13 Car. II. ſtat. 2. c. 2. 6. 6. 
that in all actions of debt, and other perſonal 
actions, and allo in all ations of gettment, 
«depending by original writ, in the courts of 
« King's Bench and Common Pleas, after any 
e iſſue joined. to be tried by a jury, or any judgs» 
t ment obtained in either. of the courts afore- 
« ſaid, there need not be fifteen days between 
«the teſte and return of any writ of venire 
tt faclas, babeas corpora juratorum, or diftringas 
« juratores, fieri facias, or capias ad ſatigſa- 
1 ciendum ; nor ſhall the want thereof be aſ- 


« ſigned for error,” But this ſtatute does not 
ng | extend 
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extend to any writ of capias ad ſatizfatiendum, 
whereon a writ of exigent after judgment is to 
be awarded, nor to any capias ad ſatisfaciendum 
againſt the defendant, in order to make his 
bail liable. And there is no neceſſity for any 
particular number of days, between the teſte 
and return of a latitat, or other proceſs by 
bill: even one was formerly deemed ſufficient” 
and it may be now ſued out, on the very return 
day l. * 
It will here be proper to take notice of ſome 
things that are required, by act of parlia- 
ment, to be ſet down, ſubſcribed to, or in- 
dorſed upon the proceſs*, And firft, by the 
ſtatutes 5 & 6 W. & M. c. 21. 5 4. and 
9 & 10 W. III. c. 25. 5 42. made ſor pre - 
venting abuſes committed by arreſting perſons, 
without any writ or legal proceſs to juſtify the 
ſame, and by that means evading the ſtamp 
duties thereon; * the officer, who ſhall ſign any 
« writ or proceſs, to arreſt any perſon or perſons - 
« before judgment, ſhall, at the ſigning thereof, 
e ſet down upon ſuch writ or proceſs, the daß 
and year of his ſigning the lame. ay And 


2 Str. 917. 2 Barnardiſt. * Theſe things are not 
KB, 60. 8.C. peculiar to the proceſs in 
44 T. R. 610. but ſee rreſpaſi, but equally apply 
2 Ld. Raym. 772. 2 Salk, to the proceſs by attachment | 

421, 7 Mod. 12. 8. C. of privilege, or original writ, 
| 2 ; by 
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by a ſubſequent "ſtatute*, made for the like 
purpoſes, © every warrant, iſſuing upon any 
« ſuch writ or writs, ſhall have the ſame day 
« and year, plainly and diſtinctly ſet down 
« thereon, as ſhall be ſo fet down on Wa 
« itſelf,” 


The indorſement of the date in ſaid to be tio | 
part of the writz and therefore, if the /yfe be 
right, the court will not ſet aſide the proceed- 
ings, for a miſtake of the indorſement*, But 
where, in an action againſt an attorney for ne- 
gligence, in not proceeding to judgment and 
execution in due time, the bill of Middlefex 
againſt the original defendant (having no 7%.) 
was ſtated, under a videlicet, to have iſſued on 
the 24th of January 1785, returnable on Mon- 
day next after fifteen days of St. Hilary in the 
ſame year, which was really the fact; but by a 
miſtake of the indorſement, it appeared in evi- 
dence to have iſſued on the 24th of -January. 
1784 the plaintiff was nonſuited: and on a 
motion for a new trial, the court were all of 
opinion, that the time of proceeding againſt the 
original defendant depending on the. return of 
the writ, the return became material, and there- | 
fore the variance was fatal. 


e | ® 4 T. R. 686. 


t Wut. 97. 


it r. 


d label annexed to ſuch writ or proceſs, and 
ee every warrant that ſhall be made out thereon, 


go or THE BILL, AND | 


Secondly, by the ſtatute 12 Geo, I, c, 29. $2 


the ſum or ſums, ſpecified in the affdavit 
of the cauſe of actlon, ſhall be indorſed on 


i the back of the writ or proceſs ; for which 
« ſum or ſums ſo indorſed, the ſheriff or other 
© officer ſhall take bail, and for no more,” 
This ſtatute, however, is merely direFory to 


the ſheriff; and does not avoid the proceſs, 


where the ſum ſworn to is not indorſed upon 


Thirdly, by the "AY 2 Geo, II. c. 23. 623. 
tt every writ and proceſs, for arreſting the 
te body, and every writ of execution, or ſome 


te ſhall, before the ſervice or execution thereof, 


'« he ſubſcribed or indorſed with the name of 


« the attorney, clerk in -court, or ſolicitor, 


e uritten in a common legible hand, by whom 


« ſuch writ, &c, reſpectively ſhall be ſued 
« forth: and where ſuch attorney, &c. ſhall not 
« be the perſon immediately retained, or em- 
«« ployed by the plaintiff, then alſo with the 
tei name of the attorney, &c. ſo immediately re- 
* tained or employed, to be ſubſcribed or 
« jndorſed and written in like manner. And 
« that every copy of any writ or proceſh, that 


% 1 Bur, 30. Barnes, 414+ 1H. Blac. 76. 
5 ee ſhall 


— 8 0 
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« ſhall be ſerved upon any defendant, ſhall, 
« before the ſervice thereof, be in like manner 
« ſubſcribed or indorſed, with the name of the 
« attorney or ſolicitor, who ſhall be immediately 
te retained or employed by the plaintiff,” “ 
But, by the ſtatute 12 Geo. II. c. 13. F 4. 
te the not ſubſcribing or indorſing the name of 
te the attorney, &c. on any warrant, that ſhall be 
* made out upon any writ, &c. ſhall not vitiate 


ee the ſame; but ſuch writ, &c. and all procted- 


tt infgs thereon, ſhall be as valid and effectual, 
te notwithſtanding ſuch omiſſion, as if the laſt- 
ee mentioned act had not been made: provided 
e the'writ, whereon ſuch warrant is made out, 
te be regularly ſubſcribed or indorſed, according 
« tothe act.“ Since the making of this ſtatute, 
though the omiſſion of the attorney's name upon 
the warrant, which is the act of the ſheriff, will 
not vitiate the proceedings“, yet, if it be not 
ſubſcribed to or indbrſed on the writ or copy *, 
they may be ſet aſide for. irregularity, 
If the proceſs be defective in point of form?, 

or in its direction“, teſte*, or return, or the at? 


® Barnes, 44 Barnes, 422+ 
* J. 415, Wright and an- 2 Bur. 954, 967. $ Bur, | 
other v. Will, M21 G.111; 2538, 2 Blac, Rep. 683. 


| 


Per Cur T. 19 G, III. 8. C. Barnes, 40%, 8, 9. 


7 3 T. R. 660. 420. 


1 Blac, Rep, gb. 1 Sr. 399. 


1 . torney's 


F0 


— 
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torney's name be not indorſed upon ite, or if 
there be no notice to appear*, (when neceſſary,) 
or the notice be not properly directed, c. the 
defendant may move the court to ſet aſide the 
proceedings, But he cannot take advantage of 
any error or defe& in the proceſs, after he hat 
appeared to it ſ, or taken the declaration out of 
the office. And, in general, the proceſs may 
be amended, where there is any thing to amend 
by . 


* Wright and another v. * 1 tr. 15g, Barnes, 16g, 
Wille, M. al 0. III. Per Per 16), 419+ 

Cur, 1. 89 8. III. Barnes, 8 Cal, temp. Hardw, 144. 

+ 8 Str, 1652. Wright and an- 


41 
i 8 Str. 1058, other v. Mlle, M. 11 . In. 
* Kolynge, 131. Wil, d 7. R. 765. 
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Doc ruin of Anne. 
T common law, the defendant was not 
liable to be arreſted, for civil injuries un- 
accompanied with force. This immunity of 
the defendant's perſon, in caſe} of peateable 
though fraudulent injuries, ptoducing great con- 
A tempt of the law, in indigent wrong+doers, 1 
tapas was allowed to arreſt the perſon; in 
. actions of grevunt, though no breach of the 
7 peace were ſuggeſted, by the Ratutes of Maris 
bridge, ga Hen. III. c. 33. and Weſt, a. 
(13 Edw. I.) e. 11. in ations of debt and de- 
laue, by ſtatüte 25 EKdw. III. e. 17, and In all 
ations on the 6%, by ſtatute 19 Hen, VII. 
& g. 

There re certain perſons, however, againſt 
whom a capias does not lie, upon the above 
ſtatutes, and who are therefore not liable to be 


arreſted in civil ations, Thus, not to mention! 
the royal family", it is holden that the ſervants tu 


ordinary of the king of queen regent, ought ne 


* 3 Co, 14, 721 * 2 laſt, 30. 
\ 3 Blac, Com. 281. 


= S mn, wa a GG mw 
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to be arreſted, even upon proceſs of execution *, 
without notice firſt given to, and leave obtaĩned 
from the lord chamberlain of his majeſty's 
houſehold *, But the ſervants of the queen con- 
WL or dothager have no ſuch privilege*. 


' By the law of nations, as declared by the 
ſtatute 7 Ann, c. 12, Ambaſſadors, and other 
public miniſters*, are, privileged from arreſt; av 
are alſo their domeſtic ſervants ; it being enact- 
ed, by the above ſtatute, that “ all writs and 
« proceſs againſt the perſon or goods of an 
ec ambaſſador, or other public miniſter of a 
ee foreign prince or ſtate, or the domeſtic ſervant 
t of ſuch ambaſſador or public miniſter, ſhall be 
« utterly null and void, to all intents and purpoſes 
«© whatſoever,” But it has been adjudged *, 
that a defendant, claiming the benefit of this act, 
as domeſtic ſervant to a public miniſter, muſt be 
really and bond fide his ſervant, at the time of 
the arreſt; and muſt clearly ſhew by affidavit, 
the general nature of his ſervice, the actual per- 
formance of it, and that he was not a trader or 


4 5 T. R. 686. - 41524. Fitzgib, aco. 9. C. 
a C T. Raym. 152, 2 Keb. 3, 1 Will. 20, 78. 1 Blac. Rep, 
455 48. 1 Bur, 401. 3 Bur, 
11 Keb. 842, 879, 1478. 1 Blac, Rep. 471. 8. C. 


8 Cal. temp, Talb. 281, 3 Bur, 1676, 1731, 3 Will, 


4 Bur. 2016. 33. 
2 Sw. 797. 2 Id. 12928 


object 
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object of the bankrupt laws'; F or, by the law 
of nations, a public miniſter cannot protect a 
perſon who is not 3nd fide his ſervant, It i 


the law that gives the protection: and though 
the proceſs of the law ſhall not take a bona fide 


ſervant out of the ſervice of a public miniſter, 
yet, on the other hand, a public miniſter ſhall 
not take a perſon, who is not bond fide his 
ſervant, out of the cuſtody of the law, or ſcreen 
him from the payment of his juſt-debts*, _ 
This privilege, however, has been long ſettled | 
to extend to the ſervants of a public miniſter, 
being natives of the country where he reſides, as 
well as to his fareign ſervants ij and not only to 
ſervants lying in his houſe, for many houſes are 


not large enough to contain and lodge all the 
ſervants of ſome public -miniſters, but alſo to 


real and actual ſervants lying out of his houſe : 
Nor is it neceſſary, to entitle them to the pri- 
vilege, that their names ſhould have been re- 
giſtered in the ſecretary of ſtate's office, and 
tranſmitted to the ſheriff's office“; though, 
unleſs they have been fo regiſtered and tran. - 


mitred, the ſheriff or his officers cannot be 


proceeded againſt for arreſting them®, And it 


d See the ſtatute, 16. u 4 Bur. 2017, 37. R. 79. 
* Bur- 2016, 17, | | * See the flatute, 5 5, 
1 3 Bur, 1676, I Wil. a6, and a luis order, 

® Str. 797. 3 Will. 35 — N 

| E 4 is 


(| * 


% 
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I» not to be expected, that every particular uc 
ol the ſervice ſhould be ſpecified, Tis enough 


If an actual bon#fide ſervice be proved't And if 
ſuch a ſervice be ſufficiently made out by affi- 


davit, the court will not, upon bare ſuſpigion, 


ſuppoſe it to have been n colourable 


ceolluſtye ! 
By the common law, Pur. of the realm of 
England", and Peereſts, whether by birth or 


marriage, are conſtantly privileged from arreſt 


In eivll ſuits, on account of their dignity, and 


becauſe they are ſuppoſed to have ſufficient pro- 


perty, by which they may be compelled to ap- 


pear; which privilege ly extended, by the a& of 
union , to peers and prereſſtr of Scotland; And 
they are not liable to be attached, for the non- 


payment of money, purſuant to an ordet of wif 


Prius, which has been made a rule of court*, But 


this-privitege will not exempt them from attacli. 


mend, for not obeying the procels of the e 


„4 bor. 1481, 
116 Co. ga. Sty. Rep, 222. 


«a Jalk, 116. 


* 6 Co. 52. Sty. Rep, 268. 
1 Vent, 298, 2 Chan. Caſ. 


ſee, Furt, 163. 1 Str. 990. 


+ t Ld. FalMland's caſe, R. 


124 5 | 
+ Ann 8, art. 23. and 


46 0 nn . * 1 177. 
Rut it ſeems, that if baildble 
proceſi he taken out againſt 
a peer, the ſherlff is not 3 
a treſpaſſer for 1 it; 
Doug, 671. 

* 1 Will, 338. bay: Rep. 40. 
8. C. 1 Dur. 631. 


* 
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nor does it extend to u or other foreign 
peers”, or to peereſſes by marriage, it they 
afterwards intermarry with commoners*, And 
though the /ayvants. of peers, neceſſurlly em- 
ployed about their perſons and'eſtares, could'nor 
formerly have been arreſted*, yet this privilege 
feems to have been taken away by the ſtatute 
10 Geo, III. c. 000 


By the law and'cuſtom of parliament, Members 
of the bouſe of common are privileged from ar · 
reſt, not only during the actual ſitring of parlia« 
ment, but for a convenient time, ſufficient to 
enable them to come from, and return to, any 
part of the kingdom, before the firſt meeting, 
and after. the final diſſolution of it; and alſo ſor 
forty days* after every prorogation, and before. 
the next appointed meeting; which is now in 
effect as long as the parliament exiſts, it being 
ſeldom prorogued for more than fourſcore days 
at a time And the court will not grant an at- 
| tachment, againſt a member of the houſe of 


y 2 Inſt, 48. 3 Ing. 30. * 37. R. 655. | 


7 Co. 15, 16. | Stat. 8 
„Co, Lit. 18. 8 Inſt, 30. 2 Str. 96g. Fort. 159, 
4 Co. 118, Dy. 79. Rep. 444+ 8. C. 


© Orgs dom. proc. a8* Juni, Lev. 78, t Chan, Ch, | 
1716, 1 Mod. 146+ 2 Stre- 231. 8. C. but ſee 1 Sid. ag, 
106g, 1 Wil, #78, I las. Com. 16g, 


| commons, 


_ arreſt in coming, tarrying, and returning, as 


” 2 or THE DOCTRINE OF ARREST. 
commons, for non-payment of money purſuant: 
to an award®, 


Members of convocation .and their ſervants. ; 
have, by ſtatute*, the ſame privilege from 


peers and members of the houſe of commons, 
And members of corporations aggregatt*, and 
bundredors*, not being liable to a capias, can- 


not be arreſted for any thing done in their 
corporate capacity, or on the ſtatutes of hue, 


and cry, &c, 

Attornies and other officers, on account of the 
ſuppoſed neceſſity of their attendance, in order 
to tranſact the buſineſs of the court, are, gene- 


rally ſpeaking, privileged from arreſt*, But 


the ſheriff cannot take notice of their privi- 
lege“; nor is he bound to diſcharge them, even 
upon producing their writs of privilege, except 
where the 'arreſt was by proceſs iſſuing out of an 
inferior court, in which caſe their writs of pri- 
yilege ought to be allowed inan t. If an 
attorney or other officer of the was. Bench be 
arreſted, by proceſs iſſuing out of the /me 


% T. R. 46. pt, eh. 13. | | 
4 8 Hen. VI. e. 1. 1 Eq. h Co. Lit. 1 131. 2 Salk, I, 
Caf, Abr. 349. | and ſee Doug. 671, 
* Bro, tit. Corporation, 43+ | Cal. Pr. C. J. . 8 Vlae, 

9 3 Keb. 126, ” Rep, 1087, 
8 1 Mod, 10. but 9% 


court, 
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court, he may move to be diſcharged on 


11 


common . bail *, But an attorney, or officer of 
a different court muſt find ſpecial bail, and lead 
his privilege in abatement . | 

In all other caſes, the defendant, being ſubject 
to a capias, was formerly liable to be arreſted.. 
And indeed, before the ſtatute 12 Geo, I. c. 29. 
there was no other way of bringing him into. 
court, But common bail was accepted in ac- 
tions for uncertain damages”, and againſt 
executors and adminiſtrators, where they merely 
acted en auter droit, and had duly adminiſtered 
the effects of the deceaſed", But. where an 
executor or adminiſtrator hath perſonally pro- 
miſed to pay a debt or legacy®, he may be 
arreſted on ſuch promiſe. So he may be ar- 
reſted in an action of debt on Judgment, 


+ 1 Mod, 10. 2 Salk. 544 
1 Wil, 298. 


| a Salk, $44, 2 Str. 664. 


1 Ld. Raym, 156), g. C. 
1 Will, 306. And e, there 
are two ways of pleading an 
attorney's privilege, firſt with 
a profert of a writ of privilege, 
or of an exemplification of the 
record of his admiſſion; upon 
which, the plaintiff muſt reply 
wel tiel records and cannot. 


otherwiſedeny the defendant's 


being an attorney] ſecondly, 


as & mere matter of "we 
without a profert, Lil, Ent. 43 
and then a cerriorari ſhall be 
awarded,to certify whether he 
be an attorney or not. 1 Ld, 
Raym, 336. 7 Mod. 106. 
a Salk. 646. 6 Mod. 30g. 
2 Ld, Raym. 1174, 1 Str. 
76, 53%, | 
= Gilb, C. P. 36, 7. | 
a Yelv. 53. 8 Brownl, 
293» J Bulſ, 316. R. M. 
15 Car. II. Olld. 8. P. 37. 
9 1 T. R. hy 
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ſuggeſting a devaſtavit®; if it appear by affida« 
vit, or the ſheriff's return *, that he has waffe 
the effects of his teſtator or inteſtate. 
In an action againſt bu/band and wife, the 
huſband alone is liable to be arreſted ; and ſhall 
not be diſcharged, until he haye put in bail for 
| bimſelf and his wife*, If the wife be arreſted 
by mg/ne proceſs,” ſhe ſhall be diſcharged on 
common bail; and that, whether ſhe be ar- 
reſted ſingly”, or jointly with her huſband*. 
So in an action againſt the wife. only, if it be 
dear and notorious that ſhe is covert, and hat 
no ſeparate maintenance, common bait ought 
to be received; but if her coverture be doubt- 
4 ful, or ſhe has obtained credit as a ſeme ſole”, 
8 - ſhe muſt find ſpecial bail. And where the wife 
14 | i taken in execution, ſne ſhall not be diſcharged; 
A | _ unleſs it appeat, that there is fraud and collu- 


we | y 1 Sid. 63. 1 Lev. 39. Bd, ings 1 Salk. 115. 
10 Cioerch. 264 1 Mod. 16. 6 Mod. 2 Str. 1272. 
My I Salk. 98. Highmore on 1 T. R. is K. B. Barnes, 
l . hail, 10. 96. 3 Will. 124. 2 Blac. 
wy - 1 Comb. 206, 325. | Rep. 720. S. C. C. B. 
31 r 1 Vent. 49. 1 Mod. 8. 6 Mod. 105, 5 Mod. 10. 
_ - 81 C. 6 Mod. 17, 86. R. E. 6 T. R. 41. 

LY oP . II. 1. () | v Wilſon againſt Campbell, 
1 = ro. Jac. 445. Pr. Reg. M. 20 G. III. 5 T. R. 194: 
65. 6. | 8. P. | 

9 n fron, 


ſion, between the plaintiff and her huſband, to 
keep her in priſon d. 

The Parties to à ſuit, and their Witneſſes, are, 
for the ſake of public juſtice, protected from 


arreſt, in coming to, attending upon, and re- 


turning from, the court; or, as it is uſually 
termed, eundo, morando, et redeundo*, Nor 
haye the courts been nice in ſcanning this 
privilege, but have given it a large and liberal 
conſtruction. Thus, where the defendant was 


attending his cauſe at the fittings, and though 
it was put off early in the day, ſtayed in court 


till five in the afternoon, and then went with 


his attorney and witneſſes to dine at a tavern, 
where he was arreſted during dinner; the court 


held, that ſuch a neceſſary refreſhment as this, 


ought not to be looked upon as a deviation, ſo 
u to cancel the defendant's privilege redeundo v. g 


So where a witneſs, having attended a trial at 
Wincheſter aſſizes, which was over on Friday 
about four in the afternoon, was arreſted on 
Saturday about ſeven in the evening, as ſhe 


was going home in a coach to Portſmouth, the + . 
ann,  I wi 1. 


2 Str. 1167, 1237, P. R. 369. 1 Mod. 66. 


1 Wilf, 149. K. B. Barnes, 8. C. 1 Vent. 11. Gilb. f 


(| "4 


203. 3 Wilſ. 124. 2 Blac, C. P. 207, &c. 
Rep. 720. S. C. C. B. 7 2 Blac. Rep. 1113. 
* 2 Rol. Abr. 272. s Like 
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protection not being expired; and that a little 
deviation or loitering would not alter it . There 
is a caſe in the year books“, where a man was 
arreſted in a town, which was forty miles out 
of his way, and yet was allowed his privilege; 
for perhaps, it is ſaid, he went thete to buy a 
horle, or other neceſſaries for his Journey. 
But the ſheriff is not bound to take notice 
of the privilege of a witneſs*: and the court 
will not diſcharge a perſon in cuſtody by pro- 
ceſs of the ſheriff's court, in a cauſe after- 
wards removed into this court, becauſe he was 
arreſted while attending commiſſioners of bank- 
rupt, to prove a debt“. 
In ſome of the preceding caſes, the proceſs is 
declared to be void; as againſt ambaſſadors, &c. 
and it may be remarked, in general, that where 


the defendant is entitled to privikge, as the 


arreſt is irregular and unlawful, the court will 
diſcharge him upon motion, and not put him 
to the neceſſity of "OY out a writ of pri- 
vilege ©. 


-” 


1 Gilb. Caf! K. B. 308, , © 2 Str. 989. Fort. 159. 

2 Str. 986. S. C. cited, Com. Rep. 444. 8. C. 
= Bro. tit. Privilege, 4. 5 T. R. 689. But ſee 1 Wilf, 
* 2 Blac, Rep. 1190. 278. 
d 4 T. R. 377. 


Before 
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Before the making of the ſtatute 12 Geo. I. 
c. 29. a defendant might have been arceſted 
for- any ſum of money, however trifling or 
conſiderable, upon a mere ſuggeſtion, without 


any affidavit, of its being due. To remedy. 


which, it was enacted by the ſaid ſtatute, 
amended by the 5 Geo. II. c. 27. made per- 
petual by the 21 Geo. II. c. 3. and extended 
to inferior courts by the 19 Geo. III. c. 70. 
that * in all caſes, where the cauſe of action 
te ſhall not amount to the ſum of ten pounds or 


. « upwards, and the plaintiff or plaintiffs ſhall 


« proceed by way of proceſs againſt the perſon, 
ce he, ſhe, or they, ſhall not arreſt, or cauſe to 
« be arreſted, the body of the defendant or de- 

te fendants; but ſhall ſerve him, her, or them, 
ce perſonally, within the juriſdiction of the court, 
« with a copy of the proceſs; upon which 
te ſhall be written an Engliſh notice to ſuch 
te defendant, of the intent and meaning of ſuch 
te ſervice; for which no fee or reward ſhall be 
« demanded or taken: provided nevertheleſs, 
« that in particular franchiſes and juriſdictions, 
** the proper 2 there ſhall execute ſuch - 


cc proceſs,” ; 


e That in all cakes where the plaintiff's cauſe 
« of action ſhall amount to the ſum of ten 
fc pounds or upwards, an affidavit ſhall be 

* made 
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made and filed of ſuch cauſe of action ; 


« which affidavit may be made before any 
e judge or commiſſioner of the court, out of 
« which ſuch proceſs ſhall iſſue, authoriſed to 


ee take affidavits in ſuch court, or elſe before 


% 


« the officer who ſhall iſſue ſuch proceſs, or 


his deputy; which oath ſuch officer or his 


« deputy are impowered to adminiſter ; and 
« for ſuch affidavit one ſhilling, over and 
« above the ſtamp-duties, ſhall be ,paid, and 
t no. more: and the ſum or ſums, ſpecified 
« jn ſuch affidavit, ſhall be indorſed on the 


. « back of ſuch writ or proceſs ; for which ſum 


2 or ſums, ſo indorſed, the ſheriff or other 
e officer, to whom ſuch writ or proceſs, ſhall 


ce be directed, ſhall take bail, and for no 
cc more. 

« And that if any writ or proceſs ſhall ib 
« for the ſum of ten pounds or upwards, and no. 
« affidavit and indorſement ſhall be made as 
c aforeſaid, the plaintiff or plaintiffs ſhall not 
10 proceed to arreſt the body of the defendant 


4 And by a late 20 of. par- company of the Bank of Eng- 


+ liament, it muſt be ſworn, in land, expreſſed to be payable 


the affidavit to hold to bail, on demand. Stat. 37 G. III. 


that no offer has heen made c. 91. 4 8, and 8 hnks R. 


to pay the ſum ſworn to, in 375, 6. 
notes of the goyernor and 


—— 
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© or defendants, but ſhall proceed in like man- 
« ner as is directed by the ſtatute 12 Geo. I. 
« in caſes where the cauſe of action does not 
the een bus 
« wards,” 

By theſe ſtatutes, 7bree caſes are provided 
for; firſt, where the cauſe of action does not 
amount to ten pounds; ſecondly, where it 
amounts to ten pounds or upwards, and no 
affidavit is made thereof; thirdly, where it 
amounts to ten pounds or upwards, and there 
is an affidavit made and filed of the cauſe 
of action. In the two firſt caſes, the de- 
fendant cannot be arreſted, but muſt be per- 
ſonally ſerved with a copy of the proceſs; upon 
which there ſhould be a notice to appear on 
the return day: In the laſt caſe, the de- 
fendant may in general be arreſted, and holden 
to ſpecial bail. And the court will not diſ- 
charge him out of cuſtody on common bail, 
on the ground that he was in/ane at the time of 
the arreſt*, or afterwards became ſo®; nor will 
they diſcharge his bail, on either of theſe grounds, 
although a commiſſion of /unacy has iſſued 
againſt the defendant, under which he has been 
found a lunatic *, But by a ſtatute made pre- 


* Prac, Reg. 350, 26 T. R. 133. 
4 T. R. rat. 11, 12, W. III. e. 9. 52. 
[1 2 T. R. 390. ; 


F yious 
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vious to, and not repealed or altered by the 
12 Geo. I. c. 29. * © no ſheriff ſhall hold any 
c perſon to ſpecial bail, in Wales or the Counties 
« palatine,: upon any proceſs iſſuing out of the 
ee courts at Weſtminſter, unleſs an affidavit be 
ce firſt made and filed, of the cauſe of action, 
et and that the ſame is twenty pounds and 
« upwards; and bail ſhall not be taken for 
© more than the ſingle n ben in ma 
ce affidavit. | 

With reſpe& to the N. of Aden it is. 
rule, upon the above ſtatutes, that where there 
is a certain debt to the amount of ten. pounds, 
or damages to that amount, which may be re- 
| duced to a certainty, as in aſſumpfit or covenant 
for the payment of money, the defendant may 
be arreſted, as a matter of courſe, on an affi- 
davit ſhortly ſtating the cauſe of action. And 
he may be. arreſted in like manner, in an action 
of trover ; for this is more an action of pro- 
perty than a fort. But it is ſaid", that where 
the deſendant, being a cuſtom - houſe officer, 
was arreſted in an action of trover, brought 


agaiaſt him for ſeizing goods, | and it appeared 


* 2 Str. 1102, Cowp, $29, 
1 Barnes, 79, 80. " 2 Blac. Rep. 1018. 
m 6 Mod. 14, 2 Str. 1192. 1 Wilf, 335. Say. Reps 54+ 
1 Wilf. 23. S. C. 1 Wilſ. 335. S. C. Semb. contra; ' 
Oy Rep. 53. S. C. and fee — 
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by affidavit that there was a reaſonable founda- 
tion for the ſeizure, that the goods were de- 
poſited in the king's warehouſe, and that the 
defendant had uſed due diligence, in proceed» 
ing towards a condemnation in the exchequer, 
the court ordered common bail to be ac- 
cepted. : 
On the other hand, "RE the dire are 
altogether wncertain*, as in aſſumpfit or cove- 
gant to indemnify, &c. or in actions for a fort 
or treſpaſs, there can be no arreſt, without a 
ſpecial order of the court or a judge, on a full 
affidavit of the circumſtances ; for it would be 
unreaſonable that 'the defendant ſhould be ar- 
reſted, for what damages the plaintiff fancies he 
has ſuſtained, and is pleaſed to ſwear to. And 
it is not uſual to grant a ſpecial order, except 
where there has been an outrageous battery or 
mayhem *, or the defendant is about to quit 
the kingdom. 

There are alſo ſome caſes, hn the deſend- 
ant cannot be arreſted, though the action be 
brought for a ſum certain; and others, where he 
cannot be arreſted for the whole of the legal debt, 
but only for ſo much as is equitably due. Thus, 
in an action of debt on a penal ſtatute?, the 


defendant cannot be arteſted, though it be for a 


* Barnes, 108, | 4 Yely, 53. Gilb, C. P. | 


R. M. 1654, 59. 37» 
F 2 _ ſum 


| 
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ſum certain; as it is a maxim, that every man 
ſhall be preſumed innocent of an offence, ill 
he be found guilty : But where an action i 
brought on a remedial ſtatute, a for money won 
at play“, or on a ſtatute which expreſily guthor- 
iſes an arreſt, as for exporting wool 4, double rent, 
having unſealed wrought ſilks *, or inſuring lot- 
tery tickets“, &c. the defendant may be arreſted. 
So, in an action of debt upon a recognizance of 
bail, the defendant cannot be arreſted ; for the 
ſufficiency of the bail muſt have been proved, or 
admitted, previous to their being allowed z and 
if the defendant were arreſted in ſuch an action, 
there would be bail in infinitum, And for ſimi» 
lar reaſons, an arreſt is not permitted in an action 
of debt upon a bail" or replevin bond, whether 
the action be brought in the name of the ſheriff?, 


or of his aſſignee, 
A party cannot be arreſted and held to bail for 


a penalty, but only for the ſum ſecured. by it*, 
And hence it is, that in an action of debt upon 


9 Ann. e. 14. 2Str.1079, 6 Geo. II. e. 21, 3 Bat. 
7 T. R. 259. But ſee 2 Will, 1369. 


1 | * 27 Geo, III. e. 1. 
* 10, 11 W. III. e. 10. YR. M. 8 Ann, (e) 
820. Com. Rep. 75. 1 Salk. 99. | 
t 4 Geo. II. c.ab.gT.R 1 6 T. R. 336. 
364. F jo 
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bond, conditioned for the payment of money, 
though the penalty is, ſtriftly ſpeaking, the le- 
gal debt, yet as it is now conſidered, upon the 
ſtatute for {the amendment of the law*, to be 
merely a ſecurity for principal intereſt and coſts, 
the defendant canhot be arreſted for more than 
the ſum really due by the condition, And, in 
like manner, where the bond is conditioned for 
the performance of covenants *, or to ſave barm- 
leſt, Ce. the defendant ought not to be arreſted 
for the penalty, but only for the amount of the 
damages, really ſuſtained by the breach of the 
condition, He may be arreſted, however, for 
the penalty of a bond conditioned for the per- 
formance of a promiſe of marriage*, &c. where 
the penalty is the real debt, or rather in nature 
of ſtated damages, | 

Where there have been mutual dealings be- 
tween the parties, the balance is conſidered as the 
debt at law as well as in equity: and, therefore, 
upon an unliquidated · account, if the plaintiff 
were to ſwear to the ſum due to him, on the 
debtor ſide only, it would be looked upon as a 
mere evaſjon; and if not ground enough to ſup- 


port an indictment for perjury, would at leaſt - 


* 4+ 5 Ann. c. 16. 513. Doug. 449. 

» Sid. 63. 1 Salk, 100. 1 Wilf. 59. 3 Bur. 1351, 
Barnes, 109. Say. Rep. 10g. 1373. Doug. 449% © 
F 3 +. entitle * 


_— 
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entitle the defendant to an action upon the W 
for a malicious arreſt*, 

The affidavit required by the ſtatutes, of the 
cauſe of a&tjon, may be made by the plaintiff, his 
wife, or a third perſon and ſworn before a com- 
miſſioner, although he be concerned as attorney 
for the plaintiff*, | But it muſt be made by ſome 
perſon who is legally competent to be a witneſs ; 
and therefore it is bad, if made by a perſon 
convicted of felony, or other infamous crime. 
There being no action depending in court, at 
the time when the affidavit is made, it ought not 
regularly to be intitled in a cauſe; and in one 
caſe, the court diſcharged the deſendant out of 
cuſtody on common bail, on account of its be- 
ing ſo intitled . But in a ſubſequent caſe?, 
they thought that as the practice had obtained ſo 
long, of adding a title to affidavits of this kind, 
it would be too much to determine, that ſuch 
practice had been erroneous ; particularly as this 
Vas a mere queſtion of form, and did not inter- 
fere with the juſtice of the caſe: but a rule of 
court has been ſince made, that affidavits of any 


Dr. Turlington's caſe, Barnes, 79. 2 Str. 110. 
4 Bor. 1995. . 230; * 

„R. E. 15 G. II. B. R. 2. +6 T. R. 640, and fe 
R. E. 13G. II. C. B. But 1 Rep. 218. 
ſee Barnes, 37. C. B. contra. 7 T. R. 321. 

f 5 Mod, 74. 2 Salk, 264, 22 
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cauſe of action, before proceſs ſued out to hold 
defendants to bail, be not intitled in any cauſe, 
nor read if filed. It is no objection to an affi- 
davit to hold to bail, that it is not intitled in 4b 
King's Bench; or that it- appears to have been 
taken before A. B. a commiſſioner, &cc. without 
adding of the court of King's Bench, if in __ he 
were a commiſſioner of that court“. 

An affidavit made abroad, out of the king' 3 
dominions, will not be received here. But the 
court will take cognizance of affidavits ſworn in 
Scotland or Ireland, or elſewhere in the king's do- 
minions, if properly authenticated, by proof of 
the handwriting of the perſons before whom they 
are ſworn, .and of their being ſuch officers as are 
authoriſed to take the. ſame®, Such' affidavits 
ought to contain all the requiſites that are eſſen- 
tial to affidavits for holding to bail in England; 
and therefore it was deemed neceſſary to ſtate in 
an affidavit made in Jreland, for the purpoſe of 
arreſting the defendant in this country, that he 
had not made a \ tender of the OT in bank 
notes“. i Man: 


q 


. K. 1 be It. 36 G. III. „ 7. K. 3. 
7 R. 434. „rn 

* 7 T. R. 451. 1; | n Neſbitt v. Pym, 7 T. R. 
! 2 Str, 1209. 2 Bur. 688. 376. in mn. 
® Per Lord pe, T. . abt. oe 
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Ia point of form, the affidavit ſhould be Aren 


And peſtive, that the plaintiff has a ſub/jfing cauſe 


of action; and therefore, if it be merely by way 
of argument, or reference to books or accounts, 
&c, or as the party making it believes, it will 
not in general be ſufficient*, But an affidavit, 
that the defendant is indebted to the plaintiff in 
ſuch a ſum, as he computes it, has been adjudged 
good . And where the plaintiff ſues as executor 
or adminiſtrator, or as aſſignee of a bankrupt, it 
is ſufficient for him to ſwear, that the defendant 
is indebted, &c. as appears by books, &c. and as 


bo verily believes: but even in that caſe, a mere 


reftrence to books, &c. unſupported by the par- 
ty's belief, is not ſufficiently poſitive *. The 6 


 fignee of a bond ſwore, that the obligor was in- 
debted in ninety pounds, for” principal and inte- 


reſt upon the bond, as be believed, and it was 
deemed ſufficient, to hold the defendant to ſpe» 
cial bail*; But it is uſual, in ſuch caſe, far the 
obligee and aſſignee to join in an affidavit, ſtaging 


* T. R. 36. forms of affidavits in different 
» 2 Str. 1157, 1209, 1219, . caſes, ſee the Appendix to 


: 1226, 1270. 1 Will. 121, Chap. III. : 
| 231, 279, 339. Say, Rep. 1 2 Bur, 1032, 


59. S, C. 2 Bur. 655. -* 4 Bur. 1992, 2283, 


3 Bur. 1447. 1687. 4 Bur. I y of R. $3. 47. R. 176. 


2126. 1 T. R. 716. 2 T. R. 2 Str. 1219. 1 T. R. 63. 


55. 3 T. R. 575. For the * 1 Wilf, 232, 


6 the 
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the execution of the bond; the aſſignment of it, 
and how much is due for principal and intereſt. 

It is alſo requiſite, that the nature of the cauſe 
of action ſhould be ſtated in the affidavit, with 
certainty and precifion. Therefore an affidavit 
that the defendant is indebted to the plaintiff in 
ſuch a ſum upon promiſes ©, or in ſo much upon 
a bond for performance of covenants”, or upon 
breach of articles", has been holden to be too ge- 
neral. An affidavit to hold to bail for fipulated 
damages, for not performing an agreement, muſt 
ſtate a breach of the agreement*. And as a 
party cannot be held to bail for a penalty, but 
only for the ſum ſecured by it, an affidavit fta- 
ting * that the defendant was indebted to the 


' plaintiff in 10001, under an agreement in writ-_ 


ing, whereby the defendant undertook to pay the 
plaintiff the balance of accounts, &c, which ba- 
lance is ſtill due and unpaid,” is inſufficient, 
without ſtating that the balance was 10001, 7 So 
where an affidavit ſtated, that the defendant was 
indebted to the plaintiff in 2451. for money lent 
by plaintiff to defendant, for the uſe of another, 

and for which the defendant promiſed to be ac- 


- countable, and to repay or cauſe to be paid or 


ſecured to the plaintiff, &c., the defendant was 
Doug. 467. | in Say, Rep. 109. th 
Say. Rep. 109. | * 6 T. R. 13. 
V Booker v. Friend, cited 7 14, 217. 
| diſcharged 


| ſelf of goods, &c. which he has | unlawfully: 
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diſcharged on common bail; it not appearing in 
the affidavit, but that the money had been er 
ed, according to the agreement *, 

In trover, it is too uncertain to Grad, 55 
the defendant now has, or lately bad in bis pe- 


ſeſſon, goods, &c. of the plaintiff; but the 


affidavit ſhould ſtate, - that he has paſſeſſed him- 


converted to his own 'uſe*: And in order to 


hold to bail in ter, for a bill of exchange, 


it ſhould be ſtated: that the bill remains unpaid®. 
An affidavit to hold to bail on the Jottery act, 
muſt ſpecify the nature of the offence, and aver 
that the defendant has incurred the forfeiture *; 
but the offence need not be deſcribed eircum- 
ſtantially, nor is the plaintiff obliged to ſwear, 
that the defendant is indebted to him in the 
amount of the penalty *. In ſuch an affidavit, 


ſeveral offences of the ſame nature may be in- 
cluded*; and it need not ſtate that the de- 
fendantꝭ received any conſideration for making 


the inſurances, or ſet out the plaintiff's autho-—- 
rity to bring the action. Laſtly, it is a general 
rule, that the affidavit to hold to bail ſhould be 


5 and therefore if it contain two or more 


n. „, . f. 65h 
Per Cur. E. 37 G. III. * 4 T. R. 228. 
. do T. R. 321. 6 T. R. 640. 


2 K.. 705. as” 
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different cauſes of complaint, that cannot be 
Joined in the ſame action, either at the ſuit of 
one or ſeveral plaintiffs *, or againſt one or 
ſeveral * defendants, it is irregular, and the 
court on motion will ſet aſide the. proceedings. 
If there be 30 affidavit, or if the affidavit be 
defetive *, or not duly filed”, or if the ſum 
ſworn to be not indotſed on the writ”, the 
court will diſcharge.the defendant upon common 
bail, But if the affidavit be merely informal, 
the defendant cannot object to it, after he has 


voluntarily given a bail bond“, taken the de- 


claration out of the office *,. or pleaded to rhe 
action . And it js a rule, that the court will 
not go out of the affidavit, or prejudge the 
cauſe, by enterigg into the merits, upon which 
it is ſounded . The plaintiff therefore muſt 
ſtand or fall by. his  affidayit;,_ it being the 
conſtant and uniform practice of this court, in 
caſes of arreſt, not to receive a ' ſupplemental or 
explanatory affidavit on the part of the plaintiff, | 
nor a counter or  contradifory one on the part 


6 T. R. 66. cited in 2 Will. 225, 
» 5 Bur, 2690. 21 Bur. 332. | 
Doug. 217. 4 T. R. 27 T. R. 375. Is. 
$77» 695. $ T. A. wa J. 451. 
722, * I. 376. -in . 
77. . 1. 4 1'Sallk, 10. 


1. Haſty v. bi, * n 
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of the .defendant', Even an affidavit of the 
plaintiff's confeſſion, that the 'defendant owes 
him nothing, will not be received'. 


Since the making of the ſtatute 12 Geo, I, 
the law of arreſt has undergone ſome altera- 

tions, and further privileges have been created 
by ſubſequent ſtatutes, in favor of particular 
perſons, Thus, with regard to ſeamen, it is 
_ enated *, that “ no perſon who ſhall ſerve as 
« A petty officer or ſeaman, or be embarked as a 
tt non - commiſſioned officer of marines, or marine, 
tt on board any of his majeſty's ſhips or veſſels, 
< ſhall be liable to be taken out of his majeſty 
te ſervice, by any proceſs or execution what- 
tt ſoever, either in Great-Britain, Ireland, or 
« any other part of his majeſty's dominions, 
« other than for ſome criminal matter, unleſs 
& ſuch proceſs or execution be for a real debt, 
« which ſhall have been contracted by ſuch 
« petty officer or ſeaman, non - commiſſioned 


Str. 1197. 1 Will. 335. Spragg v. Yang, H. 35 G. 

Say. Rep. 53. 8. C. 2 Will, III. 
223. 1 Blac, Rep. 192. 1 Will, 335. | 
1 Bur. 655. 4 Bur. 2019, Stat. 1 Geo. II. c. 14. 
Doug. 450, 467. 1 T. R. 4 15. 32 Geo. III. c. 33. 
716. 5 T. R. 552, 3. $ 22. | 
de officer 
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ce officer of marines, or marine, when he did 
« not belong to any ſhip or veſſel in his ma- 
„nee 
« and unleſs before the taking out of ſuch 
te proceſs or execution, not being for a cri- 
« minal matter, or for a debt contracted in the 
« ſervice as aforeſaid, the plaintiff or plaintiffs 
te therein, or ſome other perſon or perſons on 
« his or their behalf, ſhall make affidavit, 
« before one or more judge or, judges of the 
« court of record, or other court out of which 


et ſuch proceſs or execution ſhall iſſue, or before 


« ſome perſon authoriſed to take affidavits in 
« ſuch courts, that to his or their knowledge, 
e the ſum juſtly due to the plaintiff or plain- 
« tiffs, from the defendant or defendants in the 
« action, or cauſe of action on which ſuch 
* proceſs ſhall iſſue, or the debt or damage 
« and coſts for which ſuch execution ſhall be 
1 out, amounts to the value of, weny 

« pounds at the leaſt, and that ſuch debt, ſo 
« amounting to twenty pounds or upwards, 
« was coritracted by the ſaid defendant, when 
« he did not belong as aforeſaid to any ſhip in 
« his majeſty's ſervice; a memorandum of which 
te oath ſhall be marked on the back of ſuch 
* proceſs or writ, for which memorandum or 
e oath no fee ſhall be FR | 


A Gmi- 
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A ſimilar privilege is allowed, by the annual 
mutiny acts, to volunteer ſoldiers, who are not 
liable to be taken out of his majeſty's ſervice, by 7 
any proceſs or execution whatſoever, other than 
for ſame criminal matter, -unleſs for a real debt, 
or other juſt cauſe of action; and unleſs, before 
the taking out of ſuch proceſs or execution, 
(not being for a criminal matter,) an affidavit 
ſhall be made as before -· mentioned, that the 
original ſum, juſtly due and owing to the plain- 
tif or plaintiffs, from the defendant 'or de- 
fendants in the action, or cauſe of action on 
which ſuch proceſs. ſhall iſſue, or the original 
debt for which ſuch execution ſhall be ſued 
out, amounts to the value of fwenty pounds 
at leaſt, over and above all coſts of ſuit, in 
the ſame action, or in any other action on 
which the ſame ſhall be grounded. 

Theſe acts have been conſtrued to cn; 
not merely to common ſoldiers, and troopers v 
in the life guards, &c. but alſo to nen- com- 
; miſſi oned or warrant officers, as gunners ”, ſer- 
jeants, and drummers *: For, a /erjeant is a 
ſoldier with a halbert; and a drummer is a 
ſoldier with a drum. Theſe acts, however, 


« 37 Geo, III. c. 33. 663. * 1 Wil. 216. 1 Blac. 
1 Str. 2. Say, Rep. 107. Rep. 29. 8. C. 
, © x Str. . Y 1 Blac. Rep, 30. 
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- 


do not extend to commiſſioned - officers;; nor to 


ſoldiers impriſoned for diſobeying orders of juſ- 
tices *, or on any other criminal account. 
And if any petty officer or ſeamen; non- 


te commiſſioned officer of marines, or marine; or 


« any volunteer ſoldier,” ſhall nevertheleſs be 
« arreſted; contrary to the intent of the before» 
« mentioned acts, it ſhall and may be lawful 


« for one or more judge or judges of the court, 
te out of which the proceſs or execution "ſhall 
« iſſue; upon complaint thereof. made by the 
« party himſelf, or by any one of his ſuperior 


« officers, to examine into the ſame, by the 
* oath of the parties or otherwiſe, and by war- 
te rant under his or their hands and feals; to 
« diſcharge ſuch petty officer, &c. ſo arreſted, 
e without paying any fee or fees, upon due 
« proof made before him or them, that ſuch 
te petty officer or ſeaman, non-commiſſioned 
« officer of marines, or marine, was actually 
« belonging to one of his ' majeſty's ſhips or 
« veſſels, or that ſuch ſoldier. was: legally in- 


e liſted as a ſoldier in his majeſty's ſervice, ' 


« and arreſted contrary to the intent of the 
« before-mentioned acts; and alſo to award to 
et the party ſo complaining, ſuch coſts as ſuch 
0 judge or judges n think reaſonable ; for 


*2T.R, 170 5 T. . 156, 
2 l 


ö 


4 , 


4 ſaid execution might have had for his cofts, 


judgment had been given for him, with coſts, 
| © againſt the defendant in the ſaid action.“ 


By other acts of parliament , for the ſpeedy 


 $6z. 
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the recovery whereof, he ſhall have the like 


« remedy, that the perſon who takes out the 


te or the plaintiff in the like action might have 
« had for the recovery of his coſts, in caſe 


and effectual recruiting of his majeſty's land- 
forces and marines, no perſon, /ifed by virtue 
« of thoſe acts, ſhall be liable to be taken out of 
© his majeſty's ſervice, by any proceſs, other than 


e for ſome criminal matter,” But theſe latter 
acts were only meant to privilege ſuch perſons as 


were compelled to ſerve againſt their will *; or 


rather to prevent their being taken out of the 
' ſervice, by means of /eigned actions. 
Bankrupts, who are not previouſly in —_— 
are exempted from the arreſt of their creditors, in 
coming to ſurrender, and from their actual ſur- 


render for two and forty days, or ſuch further time 
as ſhall be allowed for finiſhing their enamina- 


tion“; which privilege extends to all caſes, ex- 


cept that of a ſurrender in diſcharge of bail. 


o gut. 1 Geo, II. e. 14. 30 Geo. Il, e. 8. $ 20, 


1 \ $15. 32 Geo, III. e. 33 1 Bur. 339, 466. 


1 23. 37 Geo. III. e. C. 33. 6 Stat. 3 Geo. II. e. * 
| $ 5. 
*. 29 Geo, II. c. 4. 514. 5 T. R. 209. 


But 
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But this is a particular privilege, to enable them 
to ſurrender, and till their actual ſurrender, is coo- 
fined to the act of going with that. view gj not a 


general privilege, during the whole time which 
the act of parliament allows them for that pur- 


poſe — And they may be taken, in order to be 


ſurrendered by their Jail at any time; even dur- 


ing their examipation before the commiſſioners . 


Bankrupts, having obtained their certificates, 


23 they cannot be ſued, are not liable to be ar- 
reſted, for debts contraſted prior to their bank - 
ruptey ! j nor for the coſts of any proceedings for 
the recovery of ſuch debts, or of any intereſt 
thereon pending the commiſſion®. And if a 
plaintiff become bankrupt after, he is notiſulted, 
and before the taxation of the coſts, the coſts of 
the nonſult are u debt proveable under the com- 


miſnon . But where u bankrupt, ſued as ene - 


cutor, pleaded a falſe plea, between the iſſulng 
of the commiſſion,” and the obtaining of his cer 


tificate, wanne to ooſti for 


i Cowp, 196. | * „ Rep. 131% * T. A. abs, 
IF Ack. 238. oo. 'B. L, but ſee I ver, 477, 2 Bf” 

uy. -'% 14 T. R. 365. and foe 
| Stat, 5 Geo. 11 e. go, 1 H. Mae. 29. but, ſee; the 
$ 7+ 134471 2 8 9494 » | caſe on pars Fn op 

k 2 Str. 1196, 1 Will, 41. 3 WAL, $70. | 

8. C. Cop. 138. ae. 1 \* U. 6 

N %% , * . ſuch 
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Cate, he may be diſcharged. by the ſtatute 4wo 
1 a PN. ſecondly, by applying to 2 judge, 
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ſuch plea, de bonis propriis®. And where the 
eommiſſon*, or certificate*, appears to be fraud. 
lens or the debt ariſen ater the bankruptty, a 
upon à recognizance in error”, or bail bond , 
which was not then forfeited, the bankrupt may 


be arreſted, notwithſtanding his certificate, $6 | 
it has been holden, that a bankrupt may be ur- 


reſted, upon a /abjequent promite, for a debt tan 
trated previous to his bankruptcy '.' Where the 
defendant is entitled to the benefit of his certifi- 


ways firſt, by pleading bis certificate, if in 


ypon an /affidavit of the eigene nen it, n 
obtained after judgment. Wyſs Mk 7 
„ Levent debpars de diſcharged un- 
der ãnſeoleent acte , are not liable to be greſted. 
eyen 09e. promiſes , for debts contrafted 
prior to the times preferibed by the acts ; hut 
they may be arreſted ſor debts conteacted after- 


vards, and before they were aftually diſcharged 


= 3 Bur, 1368, 1 Blac, 26 C. IN. £3; 2 Bur, 


6. rag 
„ Divg, 228. 


rain een. 


0 . Beſt v. Barker, M. 23 G. '* 2 gtr. 1243. fel ide pra. 
Ul, Drew v. Jafriu, H. Comp. 325. 
9 | 5 5 


The 


„ 'See the far. 37 Goo. III; 


— OF 455 ao W- V ... 


_ Ss ww Wc ww SF RÞ« 


QF TAR DOCTRINE OF AARTST. $3 


The clauſes reſpeRing fugitives do not entend tp 
perſons who have conſtantly reſided abroad i or 
who have been abroad merely in the courſe of 
their trade, and. not for the purpoſe of avoiding 
their creditors”, And it has been holden, that 
though certificated bankrupts, or perſons diſ- 
charged under inſolvent as, are privileged from 
arreſt, yet the ſheriff or his officer id not liable to 
_ of oy impriſoament, for arreſting. 

m 

The defendans 'baving been onoe arreſted, 
cannot. in general be. arreſted again, ſor the ſame 
cauſe of action.. Muna debet bis daun pro ad- 
dem cax/d,. Thus, where the deſendam was ar- 
reſted on a writ, takes out pending a prior ac © 
tion, wherein he had bees previouſiy arreſted, for 
the ſame cauſe, the court. diſcharged him on com» 
moa bail“. But where, in s ſimilar caſe, it ap- 
peared that che bail ia the prior action were for- 
ſworn, the court refuſed to aſſiſt the defeadant :: 
ſay ing, the plaintiff ns right in laying hald of 
bim as he did : for had he diſcqntioued, the de- 
ſendant would probably have run away*. 80 
where N., having been arreſted at the ſuit of B, 
gave. hirn u drait for part of che demand, a 
agreed to ſettle the remainder in a few days; 


_ 1 Will, 35. ys | * RM. 15 Car. II. 5 8. 
7 Say. Reh. 6. . %%/%/%ͤüT 
Doug. 671, - 5 * 14. 1216, 48 
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gular*.* And it has been determined, that the 
plaintiff, after ſuing out common proceſs, may fue | 


_ vails*; for the plaintiff is ſaid to ſuffer enough by 


di novo'. And if the defendant be diſcharged 
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after which, the draſt being diſhonoured, B ſved 


out a new writ againſt A, and arreſted him again 


on the fame affidavit; this was holden to be re. 


out a bailable writ for the ſame cauſe, and arreſt 
the deferidant, before he diſcontinues the "firſt 


action; for this is not à caſe within the rule, 91 


not permitting the defendant to be twice arreſted 

for the ſame cavſe*, | A 
The rule we are now ſpeakirig of was formerly 

ſo rigidly adhered to, that where the plaintiff was 


nonpros d for want of a declaration, he could not 


afterwards have arreſted the gefendant, in 
ſecond action . But a different doctrine now pre- 


paying coſts in the firſt actioh, and thereſore 


ought not to be in a worſe condition than befort: 
For a'fimilar reaſon, where the plaintiff, haying 
miſconceived his action, moves to diſcontifive 


upon payment of coſts, he may, aſter the coſts 
are taxed tand paid, take out. a new writ for 
the ſame cauſe, and have the defendant arreſted 


out of N on account of ſome act for 
* I | 81314 QI Ls 135 
4 6 T. R. 2. 2 1 8tr« 439. 
-© 26167 2.4. 7 d 2 Str, 1209. 
F 1 Ld.'Raym, 679. Com. 1 Wüf. 387. a 


which 
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which the plaintif is not;anſwerable, ſuch, as an. 


alteration in the warrant to arreſt, by che ſheriff's. 
officer, without the plaintiff's knowledge, in 


ſuch caſe the defendant may, after the firſt action 


is diſcontinued, be again held to bail ſot the 
ſame cauſe*,, But where the plaintiff, not liking 
the bail in the former action, obtained a ſide- bar 
rule for leave to diſcontinue, upon payment of 
coſts, and afterwards proceeded to charge. the 
defendant in cuſtody, with a declaration in a new | 
ation, the court, conceiving this to be a trick, 
diſcharged the ſide · bar rule; ſo that the bail to 
the former action till continued liable. And 
wherever the ſecond action appears to be vexa- 
tious®, or the defendant is arreſted or detained in 


cuſtody"therein, , after being ſuperſeded or ſuper- 


plaintiff, the court will diſcharge the defendant 
on common bail; even though he be arreſted, on 
a note given ſubſequent to the ſuper/edeas . 


Upon the ſame principle, of not permitting 
the defendant to- be twice arreſted: for the ſame + 


cauſe, it is holden?, that in an action of debt 
upon judgment, whether after verdi& or by de- 
fault, the defendant cannot be arreſted, if he was 


6 T. k. 218. | » Will. gg. Cowp. 72. 
% ‚‚‚‚‚ . »»•»» mmi 
" 2 Blac. Rep. 809. '» 2 Str. 782, 9 Rep. 
| ® 2 Str. 782, 943, 1039. 43- Pr. Reg. 55,6. _ 
863 previouſly | 


| 


ſedeable in a former action, by the /aches of the | 


. 


186 or tit Docrnive or AAA r. 
previouſly arreſted in the original aQion 4 even 
though the bail in that action have fince become 
inſolvent*, of the plaintiff has * them, by 
declaring in a differetit" county *, or the defend- 
ant has /arrendered in their diſcharge, and ob- 
tained a ſuper/edeas*, Bur if the defendant were 
not arreſted in the original action, he may be 
arteſted in an action of debt on the judgment?, 
And where a cauſe in which the defendant has 
been arrefted is referred to arbitration, and the 
_ arbitrator awards to the plaintiff a ſum exceeding 
_ 161, the defetidant may be arrefted again, in an 
ation upon the award. 
ft was formerly holden, that where the Jodg- 
ment was merely for cls, upon 4 non- uit; ot 


the debt was originally under ten poundt, bu 


raiſed to a larger ſom, by the addition of or if 
or the action was for general damages, w 
were reduced by the judgment to a ſum Free 
above ten pounds; the defendant could not 
be arreſted, either upon the judgment itſelf; or 


upon a ſubſequent yoo, | in conſideration af 
x e. 


q Say. Rep. 166, | 2 91 be. 8666 
t 2 Will, 93. Rep. 1274. C. Di rink 


* 2 Str. 1039. R. H. 8G, 2 Str, 99g, 1077. 3 Bur. | 
II. C. B. but foe Cuf, Pr. 1389. 4 Bur, arty, Barden, 


C. P. 34. 432+ contra 
Pr. Reg. 55, 6. * # br, 7563. 1 Wil. 
1 2 T. R. 756. "120, 


furbearance, 
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ſorbearance , to pay the debt and coſts. - But in 
a late caſe, it was ſettled, agreeably to the prac- 
tice of. the court of common pleas, that. a de- 
fendant may be arreſted and held to ſpecial bail 
in an action on à judgment for. ten pounds, for 
damages and cofts; though the original debt 


alone were under ten pounds* ; Which caſe 


ſeems alſo to govern the others, where the judg- 


meat ig, merely; for. ce n eien ue for OR 


general damages. 

Ic only remains to be obſerved, edna 
local aid temporary, as well as'a perfanal privi- 
lege from arreſt. By the former, no man can 
be arreſted in his own houſe, provided the outer 
door be ſhut* ; or in the king's preſence*; or 
within the verge of his royal palace ?, (except 
where the proceſs iſſues out of che pala 
court ©); or in any place where the king's 
juſtices are actually ſitting*. The privilege of 
the parties to a ſuit, and their witneſſes, of which 
vo have beforeſpoken', may alſo in ſome men. 
ſire by confidered gs of 6 Hog? e dt of 


c das 10 666 6 Mod, 73. Holt, 
4 T. N. 570. 390. 8. C. 6 

* 5 Co. gt. Dun ſee Covwp, 3 T. N. 735. | 
563. N * 4 Inſt. 140, 1. 1 bid, 


d lac. Com. 289. $11. 1 Lov. 206, . C. 


* Stat. a8 Hen, VIII. e. 16. n Mod. 181, ; 
2 Ld, Raym, 978. 3 Salk, 4%, 5. 61, 
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the ſame kind is that of Clergymen, who, by ſe- 
vera] ancient ſtatutes*, are privileged from ar- 
reſt, in going to and returning from church, ot 
performing divine ſervice ; but not if they ſtay 
in church, with a fraudulent deſign of eluding the 
proceſs of the law. And it is ſaid, that the party 
grieved may have an action upon theſe ſtatutes", 

Laſtly, by the ſtatute 29 Car, II. c. 7. 6 6, 
« no perſon or perfons, upon the Lord's day, 
ce ſhall ſerve or execute, or- cauſe to be ſerved 
tt or executed, any writ, proceſs, warrant, order, 
« judgment, or:decree, except in caſes of treaſon, 
t felony, or breach'of the peace; but the ſervice 
« of every ſuch writ, &c, ſhall be vold, to all 
it Intents and purpoſes 'i' and the perſon or per- 


t ſons ſo ſerving or executing the ſame, ſhall i bo 


« as liable to the ſult of the party grieved, and to 
« anſwer damages to him for doing thereof, as if 
« he or they had done the ſame, without any writ, 


« go Edw. III. 4. 3. 1 R. veral later decifiond, it may 


II. e. 15. and ſee I Mar, 
* 2. e. 3. 

12 Co. 100. In 5 Bae, 
ab 565. it is ſaid, that the 
arreſt of a clergyman under a 
civil proceſs, either in going 
to church, to perform divine 
ſervice, or in returning from 
thence, on any day, is a falſe 


impriſonment, But from le- 


be collected, that if any aon 
would lie, which is doubtſyl, 
it ſhould be an adion on the 
caſo, and not an aQion of ry 
paſt, ngaink the ſheriff or his 
officers, 3 Will, 341. 2 Blac, 
Rep. 1087, E Doug. 
671. | 
1 I Salk, 78, 


oc &c.“ 
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« &c,” In conſtruing this ſtature, it has been 
holden, that an arreſt cannot be made on a 
Sunday, for non-payment of a penalty, upon 
convidtion*,, And where A was arreſted at the 


| ſuit of B, and diſcharged, the ſheriff not know- 


ing that there was alſo a detainer in his office, 
at the ſuit of C, and on the Sunday following 
he was arreſted” at” C's ſuit, the "court diſ- 
charged him out of cuſtody '; conſidering the 

arreſt on the Sunday as an original taking, or 
as a retaking after a voluntary eſcape", and in 
either caſe it was prohibited by the ſtatute; Bot 
after. « eg/igent eſcape, the defendant may be 
retaken on a Sunday; and that, either by the 
officer upon freſh purſuit, or by vittue of an 
eſcape-warrant"z for this is not an original 
is ſtill in euſtody upon the 
old commitment. Alſo it is holden, chat ball 
may take their principal on a Sunday, in order 
to ſurrender him *z for this Is not by virtue of 
any proceſs at all. And it ſhould ſeem chat 
proceſs of contempt, being of a criminal nature, 


may be' ſerved upon a Sunday“. 
* 1 T. R. 265. e Mod. 231. W Ack. 
5 T. R. 25. 139. 


n Barnes, 373. 8 12 Mod, 348: 1 Ak. 
2 Ld, Raym. 1028. 2 433. 
Salk, 626. 6 Mod. 95. 8. C. 5 
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CHAP. IV. 


Of the ExxcuT1ON of MgsnE Procrss; | 
and other Proceedings, previous to the 115 
Fendant' Appearance, 


HERE are two ways of proceeding upon 
| proceſs againſt the perſon of the defend- _ 
ant, whether it be by bill in treſpaſs, atinch- 

ment of privilege, or original writ; firſt, by 
fervice of a copy of the Wen ſecondly, by 


orref. 
W here the cauſe of aftionis under ten pounds, | 


or it amounts to that ſum, and no affidavit is 
made thereof, the defendant, we may remem-' 
ber, is to be perſonally ſerved with 4 copy of 
the proceſs; by which is underſtood, in general, 
a copy of ſuck proceſs as he might have been 
1 before the ſtatute 12 Geo. I. 
c. 29.: and therefore, where the proceedings 
are by original, he ſhould be ſerved with a copy 
of the capias, and not of the original writ of 
Summons or attachment. But where the de - 
fendant is in a county- palatine, he ſhould be 
ſerved with a copy of the proceſs, iſſuing out of 
this courts and not of the mendate, from the 
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officer to whom it is directed The copy of 
the proceſs may be ſerved by the ſheriff” or hi 
officers, (except in particular franchiſes, having 
the return of writs,) or by any one elſe*, pro- 
vided he be able to examine the copy with the 
original, ſo as to ſwear (if neceſſary) to the ſer- 
vice. In particular franchiſes and juriſdictions, 
the proper officer there ſhould execute the pro- 
ceſs . Formerly, a copy of the proceſs mult 
have been ferved on the defendant before the 
return day; but now it is holden, that ſervice 
at any time, even after the riſing of the court, 
on the return day, is ſufficient*, A bill of Mid- 


91 


where out of the county of Middle/ex* ; nor 
whilſt the defendant is attending his cauſe at the 
fittings*: but where there is any diſpute as to 


the boundaries of the county, the court will not 


determine it on motion. And it is now ſettled, 
that a latitat maꝝ be ſerved in Middleſex, or any 


other county*. On ſerving the copy, it is not 
_neceflary, though uſbal, to ſhew the original 


d 2 Barnardift. 418, 327, Pr. Reg. 352. 2 Wit. 374. 
337» 398. Pr, Reg. 344+ 2 T. R. 187. 


Barnes, 465. | W 2 Str. 1094. 
Fr. Reg. 345+ 11 Wil. 77. 

Stat. 5 G. II. e. 25. 53 11 «384. . a. u 
* Barnes; 413, 424- 6T, K. 1 0 


2 Bur, dra, 1 T. R. 192. 


proceſs, 


Aleſer ſhould not be ſerved in London, or elſe- 
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proceſs', unleſs demanded”. And in an action 
Sainſt huſband and wife, it is deemed g b 
to ſerve the huſband only .. 

If, upon the ſervice, the defendant ſpeak cad- | 
temptuous words of the court, or its proceſs, he 
is liable to an attachment. And where the words 
are ſpoken of the court, the attachment iſſues in 
the firſt inſtance ; for it would be to no purpoſe 
to grant a rule to ſhew cauſe, which, would pro- 
bably expoſe the court to further inſult”, | ft 
| has been doubted, however, whether, when 
ſuch words are ſworn to by one perſon only, the 
rule ſhould be abſolute, or only to ſhew cauſe 
the rule in chancery requiring two affidavits,” to 
deprive the party of the benefit of ſhewing cauſe: 
and in this court, the rule is only to ſhew —* 


where the words are ſpoken of is proc 
' | 'L | 

An arref muſt be by aQually ſeizing or 
touching the defendant's body; and is made 


by the ſheriff or his officers, or by the bailiff 
of a liberty or franchiſe, The ſheriff's au- 


T3 


- 1 Str. 877, Barnes, 423. R. T. 17 G, III. 

» Caf, np. Hardw. 138. 1 Salk. 84. 
„ Barnes, 406, 414. Pr. 4 a Str, 1066. 

Reg. 351, 8. C. , Say. Rep. 114. 
0 6 Mod. 43. 1 Balk. 64. 1 Salk, 79. 

1 Str. 185, Say, Rep. 47. 
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thority is derived immediately from the court, 
except in counties-palatine, where he acts by 
virtue of a mandate, from the officer to whom 
the writ is directed. And even there, if the 
writ be directed immediately to the ſheriff, he 
is bound to execute it; and a bail bond taken on 
the arreſt is legal. The officers of the ſheriff 
are of three kinds, firſt, bailiffs in fee, of 

petual bailiffs, who, have; by charter or pls 
tion, the execution of. writs within the gailgs 
able*; ſecondly, common bailiffs, who are uſually 
bound with ſureties in an obligation for the due 
execution of their office, and thence are called 
hound bailiffs » ; thirdly, ſpecial, bailiffs, nomi- 
nated by the plaintiff or his attorney, and ap- 
pointed by the ſheriff pro bac vice. The 
ſheriff's warrant to any of theſe officers ought | 
not to be made, out, until the ſheriff have the 
writ in his actual cuſtody *.,, And where the 
ſheriff, having directed a warrant to A and all 
his other officer, to arreſt B, A afterwards in- 
ce en W 8 


MP FH BE ons * 
7 6 7. N. Nen af ther d C. Pu yo 
„ For an account of Y 1 Blac. Com. $46, * 


gvildable, and how it differs » 2 Blac, Rep. 958. 4T.R, 

from a franchiſe, ſee8 Co.tzgs, 119. 

a. Dalt, Sher, 185; And R, E. 145 Car, Il, 54% 

for the nature of the guat. 6 Geo, J. 8. 1. $ 51. 

ry a ballif in i, ſee Dalt, 9 
8 the | 


between the day of the return and quarre. die pe 


94 or Tut 2A kern 
che warrant was illegal, and the arreſt oe. 
confequently void”, 1 $ 


If the defendant refide within a dun the x 


bailiff of which has the execution and return of 
writs, there ſhould regularly be a non omittas; 
or if there be not, tlie ſheriff, far having execu- 
tion of the writ, ſhbuld make out his man 
date, directed to the bailiff of the betty“. 
And if there be two liberties in a county, and the 
ſheriff make his mandate to the bailiff of one 
of thein, who gives him no anſwer, he may, 


upon a non omittas, arreſt the defendant in either 


liberty *; and even if the ſheriff enter, and arreſt 
the defendant in a liberty, without « now omivras, 
the: arreſt is good, though the ſheriff may be 
liable to an action“. a 
| at any time (except on à Sunday) before, or 

en the day of the return of che wrie ] and at un 
place within the county, except where the de- 
ſendant is privileged. But it cannot be made, 


by original“, In making che arreſt, it is not 
neceſſary that the officer, who has the authority, 
ſhould be the hand that arreſts, nor in the 
ſence. of the perſon arreſted, nor actually in 


7 6, K. 198 8 nb C, P. 27. Fla 

lb. C. F. 28. Ke. patrick v, Kah, 223 O. Ul. 

4 CY Co. 94. A. Sub. C. P. 5 T. R. 687. WI. 
29. | © 1 Sid. 229. 
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igt, nor is any exact diſtance preſeribed: 
It is ſuffcient that he be near, and acting 
in the arreſt”, 3 e 


4 * * , * 
. 4 : SL * 
——ñ d 
= % 6 
* * 


When the defradant” ie arreſted, & he is either 
let, out of cuſtody, upon giving bail to the 
ſheriff, or an attorney's undertaking,, for bis 


appearance ; or he remains in cuſtody, or e- 


capes, or is reſcued, & _ 

Bel *qbe_ftacyoe 23 Ken. VI. c, 9. the 
meriff was not obliged to bail a deſendant, 
ureſted. upon meſae proceſs, unleſs he ſued 
out a writ of mainprizez; though he might 
bave taken bail, of his own, accord“. This 
ubitrary power produced great. extortion and 
oppreſſiag of the. ſubject ; to remedy which, 
it was enacted, by the above ſtatute, “ that 
« ſheriffy, Wc. ſhall let out of priſon all man- 
« ner of perſont arreſted, or being, in their, 
* * cuſtody, by -force of any writ, bill, or wer- 
« rant; in any” action perſonal, or by cauſe of 
„ ipdictmeot of trelpaſt, upon reaſonable ſure- 
« ties of Tofckent perſans, having ſyMcient 
* within the counties, where ſuch Perſons be 


N mid. 60. Dale: Sher, 306. 
— ens And e . Vent. ge, Og; 
Abr, 461, a 731. .» Cami, 60. 1 H. Mac. 23g, 
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a, ſo let to bail or mainprize, to. keep their days 
« in ſuch place, as the ſaid writs, bills, of war- 
* rants ſhall require; perſons being in their 
e ward by condemnation, execution, capias ut. 
tt lagatum or excommunicatum, ſurety of the 
« peace, or by ſpecial commandment of any 
« juſtice, and vagabonds refuſing to ſerve de- 
* cording to the en ok Fan — 
«c excepted.” 
c And that no ſheriff Ny ſhall ab 
% cauſe to be taken, any obligation, for any 
ce cauſe aforeſaid, or by colour of their office, 
. « but only to themſelves, 'of any perſon, abe 
ce by any perſon, which ſhall be in their wad 
« by courſe of law, but by the name of their 
«« office; and upon condition written, that the 
* prifoners ſhall appear at the day and place 
© contained in the writ, bill, or warrant. And 
« if any ſheriffs, &c. take any obligation in 


« other form, by 80 of their N it al 5 


« be vold.” x 


This ſtatute hath two branes, "I as to che | 


| perſons to be let to bail; and, ſecondly, 46 to 
the form of the ſecurity. Upon the firſt branch 
of the ſtatute, it has been determined, that the 
ſheriff has no authority to take a bond, for the 
appearance of perſons arreſted by him, under 
proceſs iſſuing upon an indictment at the quarter 


 ſefllions, for a Eng but can only take 
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a recognizance for. their appegrance*; neither 
can he take bail on an attachment for 'a con- 
tempt . And though the words of it ſeem to 
be confined to perſons arreſted, and in actual 
cuſtody, yet it has been holden, that the arreſt 
need not be ſtated, in an action upon the bail 
bond *; and if ſtated, it is not traverſuhle : for 
it would be of miſchievous conſequence,” if a 
bail bond taken civilly, without expoſing the 


party by an arreſt, were not as effectual as if he 


had been actually arreſted. Where the deſend- 


ant is arreſted, and in actual cuſtady, it is the 


duty of the ſheriff to take bail, if required : and 
therefore if a bail bond be tendered, with ſuffi-- 
cient ſureties, and the ſheriff refuſe to accept it, 
he is liable to a ſpecial action on the caſe *, The 
clauſe, which. requires reaſonable ſureties, was 


' introduced for the beneßt of the ſheriff; and 


therefore, though he may*inſiſt upon two ſure- 


ties, yet he may take a bond with ore only. 
And for the ſame reaſon, the plaintiff cannot 


maintain an action againſt him, for taking ſure- 


proceſs way be traverſed, 
.* Gilb, C. P. 29, Cro. 


* 2 Salk. 6ob. contra. Car. 196. W. Jon. 226. 
® 1 Str. 643, S8. C. 1 Sid. 22. 2 Mod. 


. be By et, 
con a . 
Say. Rep. 116, by which jt 624. $08, 852, 863. . 
appears, that the iſſuing of the 
H ties 
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ties that are inſyfficient, or do not inhabit withi 


the county. 

The ſecond branch of the ſtatute requires a 
ſecurity by bond ©; reſpecting which, there are 
three things to be obſerved; firſt, that it be 
made to the ſheriff himſelf; ſecondly, that it 


be made to him, by his name of office; and, 


thirdly, that it be conditioned for the defend- 
. ant's appearance, at the return of the writ, and 
for that only. Therefore, if the bond be not 
made to the ſheriff®, or be not made to him by 
his name of office”, or if it be ſingle without 
any condition at all”, or with an impoſſible 
condition v, or the condition be not for the de- 


fendant's appearance”, or be for that and ſome | 


thing elſe”, it is void by the ſtatute, If the 
objection appear on the face of the declaration, 
or upon oyer, the M fendant may demur z but 
otherwiſe he ſhould plead it: and when, by 


pleading or otherwiſe, it appears in any part 
of the ' record, he may move in arreſt of 


judgment. 


® Cro. Ella. B06, 553, 864,  * Cro, Ella. 864, 4 Due, 
Noy, 39+ 1 Sid. 96. a Salind, Abr. 468: 
$9. 1 Mod. any, 239. Med. Y Pyer, 119, 180. 10 Cv 
13, 177. But ſou 1 Ld: 100. & b. 
Kaytn. 4a. 1 alk, gg, 4 4 Lev. 74. 1 Str: 399. 
g. C. 6 Mod, 18%: n, Fort. 363. 8. C. T. A. 
6600. | 309. 

1 T. R. 461. | 7. R, 169. | 
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If the bond be ſubſtantially good, Tt cannot 
be avoided for any trifling informality, or Vas 


riance of the condition from the writ, in the de- 


ſcription of the plea, or of the time or place of 
appearance. Thus, where the writ was to an- 
ſwer the plaintiff in a'plea of debt, for. three 
hundred and twenty pounds, or in a plea of 

treſpaſs, with an ac-etiom, and the condition 
was to anſwer the plaintiff in « plea of debt, 

or treſpaſs, generally, or without mentioning the 
at all, the variances were holden to be im- 
material *;z for the ſtatute only requires a bond 
conditioned for the defendant's appearance, and 
the deſcription of the plea is merely ſurpluſage. 
And accordingly, where the ſheriff, upon an 
original writ in a plea of treſpaſs an tbe ca/# on 
promiſes, took a bail bond conditioned for the 

defendant's appearance, to anſwer the plaintiff, 
in « plea of /reÞg/t, the court held it to be 
valid', 80 where the writ, in /rgþ4/7, was to 
appear before the lord the king at Weſtminſter, 
and the condition was to appear before tbe Ju/« 
tice: of the King's Bench at Weſtminſter “, the 
bond was holden good, And where the writ, 
by original, was returnable before the lotd the 


 Cro. Jac, 886, 2 Lov. Amb. contra, 
ity, a Show, fl; F. Jon. 16 T. R. 708. f 
137,04: Mod. 196: 10 Mod. Lev, the, T. Jen. 46. 
7. But fie 8 Ley, 199: g. C. Vest, 8374 8, 


Ha king, 
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king, whereſoever be foall then be in England, 
and the condition was without the words wheres 
Wl ever, &cc. the court gave judgment for the 
is plaintiff, in an action upon the bond ſaying, 
* they would underſtand, that by appearing before 
4 the king was meant, before the king in hi 
WW - pvourt, and not before the king in por/ov 4 lt 
has alſo been holden, that the ſtatute for pre- 
W venting frivolous and vexatious 'arreſts* is mergly 
| direFory to the ſheriff, and does not avoid the 
"| bail bond, where there is no affidavit of the 
N cauſe of action“, or the ſum ſworn to. is, not 
4 indorfed on the writ *, or even where the ſheriff 
1 takes bail for more than the fum fworn to . 
| - The proviſions of the ſtatute of Hen, VI, 
it ure not applicable to ſecurities taken by, or for 
1 the benefit of che plaintif®, And hence, an 
attorney is bound by bis undertaking to appear 
for the deſendant, though it be not exactly in 
' the form preſcribed. By un old rule of court“ 
% priſoner taken upon à cap, ſhall tor! be 
« diſchurged, till he hath given bond to appear; 
% unleſe the plaintiff or his attorney ſhall con+ 
e ſent to take an appearance, without bail.“ 


v a Str. 1156, 6, » Cro, Elia. 190. 1 Sid, 
Via Geo. I. e. 29. 13%. 1 Lev. gs, 8. C. | 
* 1 Bur, 330. Mod. 20g, £34 

„rs WII. 69. 1 Bur, 331. R. M. 2654. 66. 
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But it is now the common practice to take an 

attorney's undertaking,” where ſpecial bai} iv re- 

quired y' and the <ourt will enforce it by at- 

tachment 3; (11 c og ee jade” 
a4. 4 10 4004 4.4 41h es t 
| — . — — 

If the defendant, upon being arreſted, remains 
in cuſtody, he is. either confined in a private 
houſe, or carried to the county gaol. And tg 
prevent perſons from ſuffering by. the oppreſſian 
of inferior officers, in the execution of proceſs 
for debt, it is enacted by the ſtatute Ja Geo. II. 
e. 28, % commonly called the Lords A, that 
« no ſheriff, under-ſheriff, bailiff, ſerjeant at 
mate, or other officer'or miniſter, all con- 
ey or carry, or cavſe to be conveyed or care 
ried, any perſon or perſons by him or them 


v arreſted, or being in his or their cuſtody, by 


t yirtue or colour of any action, writ, proceſs, or 
attachment, to any tavern, alehguſe, or other 
e publick victualling or drinking hauſe, or to 
te the private houſe of any ſuch officer or mini- 
te ſter, or of any tenant or relation of his, with- 
* out. the free and voluntary conſent of the per- 
* ſon or perſons ſo arreſted or in cuſtody z nor 
te charge any ſuch perſon or perſons with any 
t ſun of money, for any wihe, beer, ale, victuals, 


« tobacco, or any other liquor or things whazſo- 


e refuſe to be carried to ſome ſafe. and conve» 
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« ever, ſave what he, ſhe, or they ſhall call for, 
ct of his, her, or their own free accord z nor ſhall 
tt cauſe or procure him, her, or them, to call ot 
« pay for any ſuch liquor or things, except what 
te he, ſhe, or they ſhall particularly and freely 
« aſk for; nor ſhall demand, take, or receive, 
« or cauſe to be demanded, tüken, or received, 
it directly or indirectly, any other or greater ſum 
& of ſums of money, than is or ſhall be by Jay 
te allowed to be taken or demanded, for any ar- 
te reſt or taking, or for detaining, or waiting till 
te the perſon or perſons ſo arreſted or in cuſtody 
* ſhall have given an appearance or bail, as the 
n caſe ſhall require, or agreed with the perſan 


er or perſons at whoſe ſuit or proſecution he, ſhe, 


« or they ſhall be taken or arreſted, or until he, 
« ſhe, or they ſhall be ſent to the proper gaol 
« belonging to the county, riding, diviſion, elty, 
*« town, or place where ſuch arreſt or taking (hull 
« be z nor ſhall exact or take any reward, gra- 
te tuity, or money for keeping the perſon of per- 


_ « ſons ſo arreſted or in cuſtody out of gaol of 


tt priſon,” 5 

« And that no meriff, Ke. ſhall carry any 
i ſuch perſon to any gaol 6: priſon, within her- 
1 and-twenty hours from the time of ſuch arreſt, 
« vpleſs ſuch perſon or per ſoni do arreſted ſhall 


1% nient 


— 
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« nient dwelling-houſe, of his, her, or their own 
e nomination or appointment, within a city, bo- 
« rough, corporation, or market town, in caſe - 
« ſuch perſon or perſons ſhall. be there arreſted, , 
« or within three miles from the place where ſuch. - 
« arreſt ſhall be made, if the ſame hall be made 


« out of any City, borough, corporation, or mar- 


« ket town, ſo as ſuch dwelling-houſe be not the 


« houſe of the perſon arreſted, and be within the 
* county, riding, diviſion, or liberty in which 
te the perſon under arreſt was arreſted : and then 
« and in any ſuch caſe, it ſhall be Jawful to and 
t for any ſuch ſheriff, or other officer or miniſter, 
to convey or carry the perſon or per ſons ſo ar- 
e reſted, and refuſing to be carried to ſuch ſafe 
*« and convenient dwelling- houſe as aforeſaid, to 
it ſuch gaol or priſon, as he, ſhe, or they may be 
' ſent to, by virtue of the action, writ, or proceſs 
te againſt hin, herz or them! And that no ſheriff, 
« &c, ſhall take or receive any other or greater 


« ſurn or ſums, for one or more night's lodging, 


't or for 4 day's diet, or other expences of any 
% perſon or perſons under arreſt, on any writ, 


« ation, attachment, or proceſs, other than what 


4 ſhall be allowed as reaſonable in ſuch caſes, by 
4 ſome order or orders, made by juſtices of the 


4 peace, in purſuance of the ſaid ad ©," | 


4 4 v, 
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''Theſe proviſions. are confined to perſunt ar- 
reſted! on we/we proceſs; the Intent of them be. 


ing; that ſuch perſons may have an opportunity 
of procuring bail or of agreeing with the plaln- 
tie; und it has accordingly been determined, 
that « ſheriff's officer |4 not able to the penal. 


tlewof the ſtatute; for carrying a defendant taken 


in evegurion to priſon, within twenty«four hours 
after the arreſt*, No time 1s limited: by che 
above act, within which « defendant; arreſted on 
meſne proceſs, ſhould be carried to the county 
gaol : And where, to an action for an eſcape on 
meſne proceſs, the ſheriff pleaded, that the debtor 
was reſeued out of his cuſtody, as he was carry» 
ing him to Newgate, to which the plaintiff re- 
plied, that the debtor oyghh to have been carried 
do priſon within a conuenirit tire after the arreſt, 
and that he was reſcued; becauſe the defendant 
neglected, &c. the court thought the replication 
bad, and gave judgment for the defendant *, But 
it ſeems to be the duty of the ſheriff, if poſſible, 
to catry the defendant'to the County gaol, by the 
return of the writ on which he vas arreſted t; 
and that afterwards the ſheriff keeps him at his 
peril, in cafe the creditor is delayed. Whete the 
defendant, however, is arrefted on the return day, 
he cannot be carried to the county gaol, till che 


* 4 T.R. 555. *- 8 Per Buller, Juſt. 5 T. R. 
© x Lutw, 128, 41. 


expiration 


** 
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expiration of twenty-four hours after the arreſt *, 
And where the ſheriff, having arreſted à defend- 
ant on meſhe proceſi, keeps him in his euſtody 
after the return of the writ, and then carries hlim 
to priſon, he lu not llable to an action on the eaſe, 


has not been delayed, or prejudiced In his ſut 

For the further protection of perſons afreſted, 
againſt the oppreon of Inferior officers, und the 
ration of givers, to whoſe cuſtody they may be 


committed, it is by the fame ſtatute“ enacted, 


that ** every ſheriff, under-ſheriff, bailiff of any 
« liberty, gaoler and keeper of any priſon or gaol, 
and other perſon and perſons, by whom, or to 
« whoſe cuſtody or keeping, any one ſhall be 1 ar= 
« reſted, taken, committed, or charged in execu- 
« tion, by virtue of any writ, proceſh, or action, 
« or attachment, ſhall at all times permit” u 
“ ſuffer every ſuch perſon and ns, during 
* his, her, and their reſpective continuance un- 
« der arreſt, of in cuſtody, or in execution for 


any debt, damages, coſts, or contempt, at his, 


« her, and their free. will and pleaſure, to ſend | 

te for, or have brought to him, her, or them, at 

e ſeaſonable times in the day-time, any beer, ale, 

* victuals, or other neceſſary food, from what 

te place he, ſhe, or they ſhall think fit, or can 
T. R. 40. 54. 


i Id. 37, 
1 5 te have 


as for an eſcape; If the Jury find that the plaintiff = 
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ec taining: the ſame, or any part thereof, or in». 


es ſych ſheriff, &c : And that no gaoler or keeper 
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ct have the ſame; and alſo to have and uſe ſuch 
* bedding, linen, or other neceſſary things, as 
« he, ſhe, or they ſhall have occaſion for, and 
ce think fit, or ſhall be ſupplied with, during his; 


ce her, or their continuance under any ſuch-ar- 


© reſt or commitment, without purloining or de- 


« forcing or requiring him, her, or them to pay 
tt for the having or uſing thereof, or putting any 


- & manner of reſtraint or difficulty upon him, 


ce her, or them, in the uſing thereof, or relating 
te thereto; and no ſuch priſoner or priſoners 
« ſhall pay any thing in reſpect thereof, to any 


&« of any gaol or priſon, or other perſon thereto 
« belonging, ſhall demand, take, or receive, di · 
te rectly or indirectly, of any priſoner or priſon- 
« ers for debt, damages, coſts, or contempt, any 
te other or greater fee or fees whatſoever, for his, 
te her, or tir commitment, or coming into 
te gaol, chamber-rent there, releaſe or diſcharge, 
et than what ſhall be mentioned or allowed in the 
ce liſt or table of fees, ſettled, inrolled, and re- 
ee giſtered according to the directions of the ſaid 
cc act !. ”» 

And for the more ſpeedy poniſhing geolery, 
bailiffs, and others employed in the execution of 


| well, for extortion, or other abuſes in their re- 


14 12, 


ſpective 
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* priſoner, or perſon being, or having been, 
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ſpeRive offices and places, it is further enacted, 
« that upon che petition, in term time, of any 


« under arreſt or in cyſtody, complaining of any 
« exaction or extortion by. any gaoler, bailiff, or 


is other officer or perſon, in or employed in the 


« keeping or taking care of any gaol or priſon, 
« or other place, where any ſuch priſoner or per- 
e ſon under, vr having been under, arreſt or in 
« cuſtody, by any proceſs or action, is or ſhall 
« have been carried, or in reſpe& of the arreſting 
« or apprehending any perſon or petſons, by 
« yirtye- of any proceſs, action, or warrant, or 


« of any other abuſe whatſoever;*commitrred or 


« done in their reſpective offices or places, unto 


« any of his: majeſty's'courrs of record at Wef- 


e minſter, from. whence the proceſs iſſued, by 
« which any perſon who ſhall ſo petition was ar- 
© reſted. or under whoſe power or juriſdiction 
e any ſuch gaol, priſon, or place is; or in vaca- 
©« ion time, to any judge of any ſuch courts at 


* 


«© Weſtminſter, from whence any ſuch proceſs ſo 
te iſſued j or to rhe Judges of aſſize, -&c.; every 


* ſuch court, judges of aſſize, &c. are by the 
« ſaid act authoriſed and required to hear and 
te determine the ſume, in a ſummary way, and to 


0 make ſuch order . for redreſſing the 


«abuſes which ſhall by any ſuch petition be 
« complained of, and for puniſhing ſuch officer 
Ke or 


— 
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« or perſon complained againſt, atid Toe making 
t reparation/ to the party or parties injured,” as 
they ſhall} think juſt, together with the 'coftSiof 
te every ſuch complaint; and all orders and deter- 
« minations which ſhall be thereupon made; by 
1 any of the ſaid courts, &c. ſhall have the ſame 
1c effect, farce, and virtue, as other orders of” 
« the ſame court, &c., and obedience thereto 
« may be enforced in like Mgt Pay by-attach- 
« ment or otherwiſe . ele 
Aud that every ſheriff, under-therif, bailif 
« of any liberty, bailiff, ſerjeant at mace, gaoler, 
« ang other officer and perſon as aſoreſaid, hð⁰ 
« ſhall in any wiſe offend againſt: the faid act, 
* ſhall, ſor every ſuch oſſence, (or and above 
« ſuch other penalties or puniſhments as he may 
« he liable unto, ) ſorfeit and pay to the party 
tc. thereby aggrieved, the ſum of ty pound to 
« be recovered, with treble coſts of ſuit; by action 
« of debt, bill, plaint, or information, in auy of 
et his ee s Courts of record at mas, 25 
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Where the ſheriff, having arreſted the 441. 
ant, ſuffers him to go at large, upon giving bail 
for his appearance at the return of the writ, he is 
not liable to an action of eſcape j' for he was 


fo, * $ „, | \ | 5 ax 1a. To 


obliged 


* 


or ee PROCESS,” &c. 109 
obliged by the ſtatute to take bail. And even 
where he ſuffers him to go at large without bail, 


he is not, it ſeems, liable to an action, provided 
he have him at the return of the writ . But if 


he have him not then, or afterwards ſuffer him to 


go at large, without lawful authority, he is, in 
either cafe, liable to an action . And where an 
ation is brought againſt the ſheriff, after he has 
taken bail, he muſt plead the ſtatute; and can- 
not take advantage of it, on demurrer to the de- 
claration, ot in arreſt of Judgment*. 

Where the defendant is reſcued upon meſne 
proceſs, as he is going to priſon, the ſheriff may 
return the refcue*; but not, where the defendant 
is reſcued, after he is put in priſon, except by the 
king's enemies. Upon the. ſheriff's return of a 
reſeue, the plaintiff has a triple remedy againſt 
the reſcuers ; by attachment, action on the caſe, 
dr indictment . The return of a reſcue is of 


- ® Cro. üs. 634. 2 8. C. 2'Saund. 154, 5. 
Noy, 39. 8. C. 1 Sid. 23. Co. Jac. 419. 3 Bulſt. 
1 Vent. 55. 3 Salk. 31% 15. 198. 1 Rol. Rep. 388, 440. 
Gilb. C. P. 22. 8. C. 3 Lev, 46. 1 Str. 435. 

2 T. R. 12. - Gilb. C. P. 3. „ 

4 Noy, 39. 1 Mod. 238,9. Elis. 868. contra. _. 
2 Mod. 178. 8. C. Gilb, * Cro, Jac. 419. 1. Rol. 
C. P. 22. 2 T. R. 174, Kc. Rep. 441. 1 Str. 435+ 5 Bur, 

Cro. Eliz. 460. Moor, 2814. 


428. 8. C. 1 Sid. 22, 439. * Com, Dig. tit, Reſcous, f | 


1 Vent. 85. 1 _ 33» 57+ D. 
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itſelf a convictionꝰ; and the court will grant an 
attachment upon it, in the firſt inſtance", which 
ſhould be made returnable at a — return, 


though the original proceſs was at a day certain*, 


But, without the ſheriff's return, the court will 


not grant an attachment, upon a mere affidavit 
of the fat?. It was formerly the conſtant courſe, 
upon the return of a reſcue, to ſet a certain fine 


of four nobles on each offender*® : but of late 
years, the courts have fined according to their 


diſcretion, upon conſidering the circumſtances 


of the caſe . And as the ſheriff's return of a 


| reſcue is not traverſable, the court will proceed 


to puniſh the reſcuers, without going through 
the ordinary courſe of examining them upon in- 
terrogatories?. But where a defendant was 


brought up on an attachment, for reſcuing a 
' perſon arreſted on a warrant for obſtructing ex- 
ciſe officers, it was ſaid to be the invariable prac» 


tice of the court, in ſuch à caſe, to put the de- 


fendant to anſwer 1 interrogatories, though he did 


not deny the charge in the affidavits, unleſs the ' 


| proſecutor waived putting them. 


r Caf. temp. Hardw, 112. T. Jon, 198. 2. Salk. 


w 2 Salk, 586. Say. Rep. 586. 
121. 4 Bur. 2129. Str. 642. 

* x Str. 624. » 4 Bur. 2129. 

Y 2 Salk. 586. 6 Mod. 5 T. R. 362. 
141. 1 Str. 531. 
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CHAP. V. 
Of APPBARANCE. 


N the preſent chapter, I ſhall conſider the op» 

pearance of the pacties, which is either in 
perſon or by attorney; or, in caſe of infancy, by 
procbein amy or guardian. 

At common law, the plaintiff and defendant 
muſt, in general, have appeared in pern; and 
could not have appeared by attorney, without the 
king's ſpecial warrant, by writ, or letters patent“. 
But a corporation aggregate, not being capable 
of a perſonal appearance, could only have ap- 
, peared by attorney, appointed under their com- 
mon ſeal*, And now, by the ſtatute of V. a. 
c. 10, a general liberty is given to the parties, of 
appearing by attorney. Yet there are certain 
perſons, ſuch as feme-coverts, ideots, &c. who, 
for want of legal diſcretion, are incapable of ap- 
pointing an attorney; and muſt therefore appear 

io perſon *: And any one elle, if he think proper, 


* Co. Lit. 128. a, 2 [nſt. © © Gilb. C. P. 33, 3. 2 Inſt. 
249, 378. F. N. B. 28. 1 376. F. N. B. 55. 
Mod. 244. 2 Mod 83. S. C. Co. Lit. 135. b. 2 Inft. 
> Bro, Abr. tit. Corporation, 390. F. N. B. 27. 
28. Co. Lit. 66. b. 5 | 
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afterwards, in order to have execution; unleſs it 
be ſooner countermanded by the act of the ptin- 
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may ſtill appear, and proſecute or defend his uur, 
in the ſame manner * ; which is uſually done by 
attornies and priſoners. 

Attornies were anciently appointed in court, 
when actually preſent : but they are now uſually 


appointed out of court by warrant, which ſhould 


regularly be in writing ; but an authority by pa- 
rol is ſaid to be ſufficient to ſupport a judgmentꝭ. 
And even if an attorney appear without warrant, 
it is a good appearance as. to the court ; though 
he is liable to an action). Where an attorney 


once appears, or undertakes to be attorney for 


another, he ſhall not be permitted to withdraw 


'himfelf'; and it is ſaid to be his duty to proceed 


in the ſuit, though his client ** to bring 
— money *, FR 

The warrant of attorney. continues in (Gree 
until the Judgment, and for a'year and a day 


cipal, or determined by the death of the attor- 
ney, Where an attorney, having been retained, 
has undertaken to appear, the defendant cannot 


@ Say. Rep. 217. 17. R. 63. 
. f 1 Will. 30. 11 Bid, gts 


. * E2Keb,igy, 1 Lil. P. R. * Say, Rep. 173. 
134» 137» ! 2 Inſt. 378. Gilb. Exec. 


h-1 Keb. 89. 1 Salk. 86, g2, 3. Run. EI. 428. 
v8. 6 Mod. 16, But ſee 


counter- 
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countermand the appearance after his retainer ® ; 


nor can he change his attorney, at any time pend- | 


ing the ſuit, without leave of the court, or a 
judge, and notice to the adverſe party or his at- 
torney . If an attorney die pending the ſuit, his 


warrant is determined *: but the party who em- 
ployed him muſt have notice of his death; and 


if he will not appoint another attorney, his ad · 
rerſary may proceed in the action . 


At common las, the warrant of attorney 
might "have been filed, and entered of record, 


at any time before. judgment *:, but there are 
ſeveral acts of parliament", requiring it to be 
done ſooner, under ſevere penalties. By. the 
laſt of theſe. acts it is provided, that ** the at · 
* tormey. for the plaintiff ſhall file his warrant 
« of attorney, with the proper officer, the ſame 


« term he-declares; and the attorney for the 
e defendant,. the ſame term he appears, under 


« the penalties inflicted by former laws,” Upon 
this act of parliament, the court: made a rule, 


* that the defendant's: attorney, a2. iche time of 


"? 90 to 

-K. M. 1654. $.10, 1 Lil. ut 5. | 
P. R. 134, . 1 Hen. VI. ds 0268 
" 1d, 1 Nac. Rep. 8. INS eo . 2, 3. 18 
Doug. 217. FO 143 

* 1 Lil. P. R. 141. 
4 1 Keb. * en 
«64 84 III. . b- bat 
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« his appeatanee, ſhall give the Saintif's 1 at. 


« torney, the warrant of attorney for the de- 


« feridatit; and at the time of delivering he 
, copy of the declaration, or taking it out 
4 of the office, when filed, ſhall pay four- 
5 penee for the faid warrant: which warrant 
ef attorney the plaintiff's s attorney ſhall file, 


te the ſame time he files, or ought to file, 
« the Warrant of attorney ' for the plyintiff, 
& And" if the defendant's attorney refuſe to 

or the ame, the plaintiff's attorney may 
« ſign judgtnent,” Notwithſtanding theſe te- 
n -Nowever, it has been determined, 
that the wafrante of attorney may be fled, 
= as' to füpport the proceedings, at any time 
pindonte titty of before final judgment; though 
attorney ru be fined, for hot filing them 
in due time It was unciently the coutſe 
of this court, t enter the Warrants of it- 
torney on u partieular roll, kept for that pur- 
poſe *1 but this courſe was altered in the time 
of Wright, Ch. J. who cauſed them to be entered 
on the top of the "dow „ a the practice l 


4 Dyer, l, lj Cro, 56. 17% Doug. 115, 

2595; Mafeh, 121. 8M v x Salk, 88, 

77. 1 Str. 526, 2 Str. $67, „I Salle, 58. R. E. jac. Il 
2 Ld. Raym. 1338. 8, C. NN en 
_ 191. 1 Wilf, 39, [A] 
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* « vnleſs he ſhall have delivered to the officer or 
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at this day. The want of a warrant of attorney 
is aided after verdict“, or judgment by ni/ 
dicit *, &c. by the ſtatutes of jeofails: and by 
the ſtatute of 8 Hen, VI, c. 12. a miſpriſion of 
the clerk in the warrant may be amended, | ia 
affirmance of the judgment 7. 

It only remains to be obſerved, with regard 
to the warrant of attorney, that by a late act of 
parliament *, which ſubjects it to a ſtamp-duty, 
« no attorney ſhall ſue aut any writ or proceſs, 
or commence, proſecute, or defend any action, 


« hig deputy, appointed to ſign or iſſue the firſt 
« proceſs far the plaintiff, or to enter, file, or 
record the bail or appearance for the de- 
« fendant, à wemerandum or minute of his 
warrant, duly ſtamped ; containing the names 
« of the parties, the court, and the attorney, 
«and; where u pracipe is required, (except 
i for an original,) the nature and denoming» 
tion of the proceſs, and the return of it“; 
ee which memorandum or minute the ſaid officer 
© or his deputy ſhall receive, and forthwith 
e enter or file of record, and ſhall ſign thereon 
" the day of delivering it.” A -ſimilar me- 


In Blix, 6, 34: | * a5 G. Ul. 6. 80. 513, 
4 5 Ann. c. 16. and ſep &c, 
1 Will, 85, | + Append, Chap. V. I.) 
Doug. 114. 
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. & his ſuit in proper perſon, and purſue the ſame 
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morandum or minute is required, by the ſame 


act, previous to entering up Jocgmene on a 
cognovit attionem, or warrant of attorney. 


An infant, or perſon under the age of twenty. 
one years, muſt ſue by his prochein amy, or next 
friend ©, unleſs where he ſues as co-executor 


with others, in which caſe it is holden, ' that 


the executors of full age may appoint an 
attorney for themſelves and the infant, as they 
make. together but one repreſentative *. And 
hence, he cannot be an informer upon a penal 


Natute*; for by the 18 Eliz. c. 5. * every 
« informer upon a penal ſtatute muſt exhibit 


«only by himſelf or his attorney,” An infant 
defendant muſt in all caſes appear and deſend by 
guardian, even where he is ſued as co-executor, 
with others. And if he appear by attorng, 
it is error :; though if an infant plaintiff ap- 
pear by attorney, it is N o the ſtacates 


of jeofails®, 


To conſtitute a prochein amy or card the 
perſon intended, who is uſually ſome near rela- 
tion, ſhould. come with the xo before a 


» Append, Chap. V. [C.] * 2 Str. =P 


„Co. Lit. 135. b. 3 Int, #® 8 Co. 58. b. vo 30 

261, 390. F. N. B. 27, b. 

42 Saund. 2122. 27 wt. c. 13. 13 
* Say. Rep. 51. Ann. c. 16. 
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judge at his chambers ; or elſe a pefition* ſhould 
be preſented to the judge, on behalf of the in- 
fant, ſtating the nature of the action, and, if 
for the defendant, that-he is adviſed and be- 
lieves he has a good defence thereto ; and pray- 
ing, in reſpect of his infancy, that the perſon 
intended may be aſſigned him, as his prochein 
amy or guardian, to proſecute or defend the 
action. This petition ſhould be ac; ied 
with an agreement *, ſignifying the aſſent of the 
intended prochein amy or guardian, and an affi- 
davit', made by ſome third perſon, that the 
petition and agreement were duly, ſigned, On 
being applied to in either of theſe ways, the 
judge will grant his fiat, upon which a rule or 
order ſhould be drawn up, with the clerk of 
the rules, for the admiſſion of the prochein amy 
or guardian: which admiſſion is either /pecial, 
to proſecute or defend a particular action, or 
general, to proſecute or defend all actions what- 
ſoe ver; though it is ſaid, that, by the practice 
of this court, a ſpecial admiſſion of a guar- 
dian, to appear in one cauſe, will ſerve for 
others ", 


| Append, Chap. V. ID.] " 1 Str. 304. 
* Id. (E.] A 14. 305. . 
| 1d. [F.] 
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The rule or order for the admiſſion of 4 
prochein amy, ſhould be obtained before declara- 
tion, and a copy thereof annexed to it; or the 


_ defendant is not compellable to plead o: and the 
attorney for the plaintiff, if required, muſt give 


notice to the defendant's attorney, of the place 
of abode of the prochein amy. In like man- 
ner, the rule or order for the admiſſion of 


and a copy of it annexed thereto ; for if an 
infant defendant appear by attorney, though 


it de in conſequence of common proceſs, with 


a notice requiring him to appear in that manner, 
the plaintiff may obtain an order for ſtriking out 


the appearance, and that the defendant appear by 


guardian, within a certain time, being uſually 
four or ſix days; or in default thereof, that the 
plaintiff may be at liberty to name a' guardian, 
to appear and defend for him. And à ſimilar 
order may. be obtained, where the defendant 


neglects to appear at all*, 


An infant plaintiff is not liable to coſts, but 
only his prochein amy; and if he refuſe to pay 
them, on demand, he may be proceeded againſt 


® Sty. P. R. __ * 2 Str. 1096, 2 Will. 50. 
y rt Wilſ. 246. * Cro, Eliz. 33. 1 Str. 
4 Barnes, 413, 418. 548. 2 Str. 708. 4 
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by attachment. Yet, where an infact plaintiff 


was taken in execution for coſts, the court 
refuſed to diſcharge him on motion*. And it 
has been adjudged, that coſts are payable by” 
an infant defendant . 

Heretofore, when a' writ iſued out of this 
court, it was entered upon a roll; ſo that though 
the officer had not returned the writ, yet the de- 
ſendant might have appeared at the day given 
by the roll”; and that, either to ſave himſelf 
from corporal pain, by impriſonment, or to pre- 
vent the loſs of iſſues, or to ſave his freehold or 
inheritance *,- But at this day, the writ is ſeldom 
entered upon the roll, except to avoid the ſtatute 
of limitations, 

Appearance is the firſt act of the defendant 
in court?; and differs from putting in Sail, 
which is the act of the court itſelf *, as is evi- 
dent from the language of the bail-piece, where- 
in the defendant is (tated to be delivered to bail *, 
&c. And it is either voluntary or compulfive. 
A voluntary appearance is of no effect, unleſs 
the plaintiff's attorney, within fourteen days after 
ſuch appearance, ſue out a writ of latitat, or 


© Barnes, 128, | Co. Lit. 135. 4. 


2 Str. 1217. I Com. Dig. tit. Pleader, © 
Pyer, 104. 1 Bulſt. 189. B. 1. 

2 Str. 1217. 1 Salk. 8. 
” 1-Salk, 64. 21 Ack. 339. 
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bill of Middleſex, where the defendant abides 
in that county“. 

In actions by original, the appearance is en · 
tered with the Flacer of the county where the 
action is brought; and upon a ſummons, at- 
tachment, or difringas, it ſhould be entered on 
or before the guarto die poſt of the return of the 
writ . Upon a capias, or other proceſs againſt 
the perſon, it is common or ſpecial; and anſwers 
to common or ſpecial bail, which will be treated 
of in the next chapter. 


OR. T. W. & M. 1. J. 67, 8. 
Trye, in pref. 
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of BAIL. EF | 


ALL, in perſonal ations, Gland + with 
the capias*;- and are common or ſpecial. 
Common bail muſt be filed in all actions by bi/l, 
where ſpecial bail are not neceſſary, or have been 
diſpenſed with by the court ; and they are parti- 
cory required in gement, for the caſual eject- 
oro, and to authorize judgments by warrant of 
attorney, default, or non ſum informatus. Theſe 
bail are merely nominal. Special bail, or bail 
above, are two or more real and reſponſible 
perſons, who undertake, generally, or in a ſum 
certain, that if the defendant be convicted, he 
ſhall ſatisfy the plaintiff, or n. himſelf to the 
Before the making of 3 12 Geo. I. 
c. 29. the defendant being always arreſted, upon 
proceſs againſt his perſon, it was diſcretionary in 
the court, to diſcharge him upon common, or 
hold him to ſpecial bail*, Ancientiy, if the | 


© Gilb. 89. 33» | 4 W. & M. II. 1 
. T. 14 Cr. II, R.M.  * Loff 6. 
33 Car. II. Wt, R. M. 1654. 69. Gilb. 


R, H. i W. & M. R. T. K. B. 309, 2 Keb. 101. 
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cauſe of action were under #twenty pounds, the 
court let the defendant out of cuſtody upon com- 
mon bail; but if it were above twenty pounds, 
they made him find ſpecial bail: Afterwards, 

the ſum was reduced to ten pounds ?: And now, 
by the laſt-mentioned ſtatute, no perſon ſhall 
« be holden to ſpecial bail, upon any. proceſs 
« iſſuing out of a /uperior court; nor, by 19 
“ G. III. c. 70. upon any proceſs iſſuing out of 
&« an inferior court; where the cauſe of action 
* ſhall not amount to the ſum of ten pounds or 
« upwards. Since the making of theſe ſtatutes, 
ſpecial or common bail is no longer diſcretion- 
ary in the court, but is governed by the arref; 
it being a general rule, that wherever the de- 
ſendant may be arreſted, he may be holden to 
ſpecial bail; and & converſo, that wherever the 
defendant cannot be arreſted, common bail is 
ſufficient. 

Common bail may be filed, or a common ap- 
pearance entered by the defendant or his attor- 
ney, or by the plaintiff according to the ſtatute . 
Where the defendant has been ſerved with the 
copy of a bill of Middleſex, or other praceſs in 


| treſpaſs, he ſhould file common bail at the return 


Gib. C. P. 35. the origin of common bail, 
«3 264-0 ſee Gilb. K. B. 30g. 
* 12 Geo. I. C. 29, and for 


of 
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of it, or within eight days after ſuch return; 
which are reckoned excluſively, and Sunday is 
not accounted as one of them*. Theſe bail are 
entered on a piece of ſtamped parchment, called 
a bail- piece“, which is filed with the clerk of the 
common bails; who, by a late rule“, is to mark 
the bail-pieces numerically, as they are received, 
The defendant, having been ſerved with the copy 
of a capias, or other proceſs by original, ſhould 
enter a common appearance with the Flacer, in 
the ſame number of days as he is allowed to file 
common bail *; reckoning them from the eſſoin- 
day, and not from the guarto die poſt of the re- 
turn of the proceſs, ay: 
Where an attorney of either bench has accepted 
a warrant, or ſubſcribed a proceſs, declaration, 
or warrant to appear, the rule is, that “ he ſhall 


or na. i23 


+ Stat. 5 G. II. c.27. 41. 
This is the ſame time as was 


allowed to file common bail, 


upon an arreſt, before the 
ſtatute 12 Geo, I. e. 29. And 
if the defendant did not file it 
within that time, he was lia- 
ble to the penalty of five 
pounds, to be paid to the 


plaintiff. Stat, 5 W. & M. e. 
21. C3. 9 & 10 W. III. c. 25. 


533. 5 Mod. 392. 1 Cl. Inſt. 
57. The rule for payment of 


this penalty was abſolute in 
the firſt inſtance ; the words 
of the ſtatutes being, that the 
court ſhall immediately award 
judgment, whereupon the 
plaintiff may take out exe- 
cution. 2 Str. 737. Gilb. 
K. B. 369. 5 

* 1 Bur. 56. 

1 Append. Chap. VI. [A.] 

= R. E. 30 G. III. 3 T. R. 
660. 8 

a Stat. 5 G. II. c. 27. Fr. 
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© be compelled to cauſe an appearance, or liable 
c to an attachment, or put out of the roll, as the 
ce caſe requires; and the party is not to be re- 
te ceived to countermand ſuch appearance, aſter 
« his rerainer*,” The uſual mode of proceed- 
ing upon this rule is by attachment”; and if an 
attorney undertake to appear, the court will 
oblige him to do it in a proper manner: there- 
fore, if he undertake to appear for an infant, he 
muſt appear by guardian . And though he 
may have been impoſed upon by the ſheriff's of- 
ficer, yet the court will oblige him to fulfil his 
undertaking *, 62-8 
Before the ſtatute 12 Geo. I. c. 29, common 
bail could anly have been filed, or a common ap- 
pearance entered, by the defendant or his attor- 
ney. But now, by that ſtatute, as altered by the 
5 G. II. c. 27. © If the defendant, having been 
tt ſerved with proceſs, ſhall not appear at the re- 
« turn thereof, or within eight days after ſuch 
« return, the plaintiff, upon affidavit of the ſer- 
ee vice of ſuch proceſs*, made before a judge, or 
v commiſſioners of the court for taking affida- 
« vits, or before the proper officer for entering 


* common appearances, or his deputy, (and 


o R. M. 1654. F 10. and 7 6 Mod, 42, 86. 
ſee Lofft, 192, 3. by which 4 1 Str. 114, 445. 
it appears, that the under- 4. 693. 
taking mult be Au. * Append. Chap. VI. [R.] 

ce which 


£ 
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« which affidavit ſhall be filed gratis,) may en- 
« ter a common appearance, or file common 
« bail, for the defendant z and proceed thereon, 
« as if ſuch defendant had entered his appear- 
« ance,.or filed common bail.” Upon theſe ſta- 
tutts it has been holden, that common bail 
ſhould be filed, by the plaintiff for the deſendant, 
of the term in which the writ is returnable *, But 
it may be filed, as of that term, in a ſubſequent 
one, nunc pro tunc: And though judgment has 
been irregularly ſigned, without filing common 
bail ſor the defendant, according to the ſtatute, 
till after the term ſucceeding that in which the 
writ was returnable, and after the judgment itſelf 
has been entered up, yet the defendant, having 
given a cognovit, is eſtopped from objecting to 
the irregularity ; if the plaintiff. has filed com- 
mon bail nunc pro tunc, before the time of mak- 
ing the objeQion *, 

For the better diſtinguiſhing by whom com- 
mon bail ſhall have been filed, it is ordered, thar 
© in all caſes where common bail ſhall be filed 
te by the plaintiff ſor the defendant, by virtue of 
« the act, theſe words ſhall be written on the 
ce bail-piece, viz. * fled according to the Ratute,” 
* or words to the like effect. And where the 


o 
- # : 4 . 


| 
t Caſ. temp. Hardw, + ' R. M. 10 G. II. 2 Str. 
2 T. R. 719, 20. 10a. Caf. temp, Hardw. 
* 7 T. R. 206. 207. 8. C. er 
- plaintiff 
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plaintiff files common bail for the defendant} an 

any day between the ſecond and ſixth of Novem- 
ber; and he is in other reſpects entitled to fign 
judgment, it is ſigned as on the day preceding 
the effoin-day of Michaelmas term“. The 
plaineiff's attorney may enter a common appear» 
ence, or file common bail 'for the defendant, ac- 
cording to the ſtatute, without entering or filing 
of record any memorandum or minute of the de- 
fendant's warrant, purſuant to the 25 Geo. III. 
c. 80: * But the defendant's attorney muſt not 
plead, or carry on any further proceedings in the 
ackion, until fuch memorandum or minüte ſhall 
haye heen delivered to the proper officer, to be 
entered or filed of record, according to the dire. 


tions of the TT 


Where the defendant has been arreſted, and 
diſcharged out of cuſtody, upon giving bail to 
the ſheriff, for his appearance at the return of 
the writ, he ſhould regularly appear, if not ſur- 
rendered, and put in and perfe&_ſpecidl bail to 
the action, or bail above; ſo called, in contra- 
diſtinction to the ſheriff's bail, or bail below, 


1 T. R. 65. 5 6 T. R. 753, KY R. 
4 x See the ſtatute, F22% 122. | 
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Special bail may alſo be put in by the deſendant · 
attorney, in pur ſuanee of his undertaking or by 
the ſheriff, or his bas, for their own e 
nity. - 


If the Jeferdant be relle in Lak oc © 


Middleſex, ſpecial bail ſhould. be put in within 
four days; or, if in any other county, within fix 
days, excluſive, after the return of the proceſs”, 
or quarto die. poſt by original*, And if either 
the fourth or ſixth day fall on a Sunday, the de- 
fendant has all the Monday following to put in 
bail!“ But bail above may be put in on a dies 
non juridicus, as on the ſecond of February, 
which is conſidered as a day for ſuch buſineſs as 
is tranſacted at the judges” chambers*%. 
Before the ſtatute 4 W. & M. c. 4.4 fm. ſpe- 
cial bail could only have been put in before a 
judge in town, But this practice being found 
productive of great expence and inconvenience, 
it was enacted, by the above ſtatute, that “ the 
« chief juſtice, and other the Juſtices of the court 
« of king's bench for the time being, or any 
te two of them, whereof the chief juſtice for the 
* time being to be one, ſhall or may, by one or 
* more commiſſion or - commiſſions, under the 
te ſeal of the ſaid court, from time to time, as 


« 2 Str. $76. | 4 R. M. 8 Ana. I. (3). 
R. M. 8 Ann. I. 2 Str. 702, 914. 
4 T. R. 377. * 5 T. R. 170, 


need 
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d need ſhall require, empower ſuch and fo many. 


« perſons, other than common attornies and ſo- 
te Iicitors, as they ſhall think fit and neceſſary, in 


« all and every the ſeveral ſhires and counties 


te within the kingdom of England, dominion of 
« Wales, and town of Berwick upon Tweed, 
cc to take and receive all and every ſuch recog- 
% nizance or recognizances of bail or balls, as 

« any perſon or perſons ſhall be willing or deſir- 
e ous to acknowledge or make before any of the 


te perſons ſo empowered, in any action or ſuit 


ie depending in the ſaid court, in ſuch manner 


« and form, and by ſuch recognizance or bail- 
ec piece, as the juſtices of the ſaid court have uſed 
tt to take the ſame: which ſaid recognizance or 
t recognizances of bail or bail-piece, ſo taken us 
te aforeſaid, ſhall be tranſmitted to ſome or one 


tt of the juſtices of the ſaid court; who, upon | 


te affidavit made of the due taking of the recog · 

« nizance of ſuch bail or bail- piece, by ſome ere - 
« dible perſon preſent at the taking thereof, ſball 
tt receive the ſame, upon payment of the | uſual 
« fees: which recognizance of bail or bail-piece, 
« {© taken and tranſmitted, ſhall be of the like 
« effect, as if the ſame were taken de bene of, 
te before any of the ſaid juſtices,” 

By the ſame ſtatute, © the juſtices of the ſaid 
te court ſhall make ſuch rules and orders, for the 


f4 2, 


« juſtifying 


of vat. 2 | 129 
« juſtifying of ſuch balls, and making of the 


« {ame abſolute, as to them ſhall ſeem meer; ſo 


« as the .cognizor or cognizors of ſuch bail or 


« bails be not compelled to appear in perſon in : 


« the ſaid court, to juſtify him or themſelves 3 
te but the ſame may, and is thereby directed to 
« be detetmined by affidavit or affidavits, duly 


et taken before the ſaid commiſſioners, who are 
« thereby empowered and required to take the 
« ſame, and alſo to examine the ſureties upon 
e oath, touching the value of their reſpective 


« eſtates ; unleſs the cognizor or cognizars of 
« ſuch bail do live within the cities of Londog 


*« and Weſtminſter, or within ten miles thereof. 


« And any judge of affize, in his circuit, ſhall 
« and may take and receive all and every ſuch 
* recognizance and recognizances of bail or 
te bails, as any perſon ſhall be willing and deſire 


"* ous to make and acknoviedge before, him: 
« which being tranſmitted in like manner; ſhall, 


« without oath, be received in manner as afore- 
* ſaid, upon payment of the uſual ſees . 


Since the making of the above ſtatute, ſpecial 
bail may be put in before a judge in town, & 
commiſſioner in the country, or a judge of aſſize 
in his circuit, Before a judge in town, they are 
put in at his chambers ; and in actions by * 


153. * | 
WE” . their 


\ * 
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their recognizance is taken on a ballipleced 


made out by the defendant's attorney ; ſtating 
the term, the county into which the writ iflued', 
and' the names of the parties, together, with the 
names and additions of the bail, and the ſum 
ſworn to. In actions by original, ſpecial bail are 
put in before a judge in town, with the filacer ot 
his clerk; the defendant's attorney firſt making 
out and delivering to him a nete in writing, an- 
ſwering to the Jail - piece by bill *. The recog 
nixance of bail by ill is general, that if the de- 
fendant be condemned in the action, he ſhall fa 
gisfy the coſts and condemnation money, or ten- 
der himſelf to the cuſtody of the marſhal. or 
that the bail will pay the coſts and condemnation 
money for him: And the bail-piece. is left « 
the judge's chambers, until the bail are perſected. 
By original, the recognizance is taken in a pe- 
nalty or. ſum certain, being double the amount of 
the ſum ſworn to“: But the plaintiff is not en- 
titled to levy equitable coſts, out of the- P 
of the recognizance*. 
Before a commiſſioner in the Rel Va a bail- 
piece is made ou, whether the action be by bil 


b Append. Chap. VI. lo. 2 Salk. 564. | 
17 T. R. 95. m Trye, 121, 2. 
n Trye, 67, 8. 2 Str, 826. + Barnand 


1 2 Bulſt, 232. Cro. Jac. K. B. 125. 8. C. 
449» 645+ Cro. Car. 481. 
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or original, and the recognizance taken thereon, 
in the ſame manner as in town, where the action 
is by bil; and an, affidavit of the due taking 
thereof ſhould be made, either before the judge 
to whom the bail-piece is tranſmitted, or before 
a commiſſioner for taking affidavits *,.' In ge- 
neral, it is made before a commiſſioner, - and 
annexed to the bail-piece*: But no ſuch. affi- 
davit is neceſſary upon the tranſmiſſion, where 
the bail is taken by « judge of aſlize in his cir» 
cuit. The rule of court requires the bail · piece 
to be tranſmitted to the chief juſtice, or other 
judge of the court, in eighs, days, if taken 
within forty miles of London or Weſtminſter, 
or, if taken above forty miles from; London or 
Weſtminſter, in fifteen days, after the taking 
thereof; unleſs all the judges are on their cir- 
cuits, and then as ſoon as any one of them is 
returned. But it is ſaid, that. notwithſtanding 
this rule, the bail- piece muſt actually be filed 


with one of the judges on the ft day after 


the return of the writ, or the bail-bond may be 
aſſigned . And where the action is by original, 


the bail piece . man and allowed bx 


. T. 8 W. ui. r. 3 Nr. 8 w. Ul. Rep. 3 


$1. | | $2. (). 
” 14. F 2. and ſee Append. 1g 3. 


Chap. VI. [ID.] * Imp. K. B. 123. N 
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the judge, ſhould be filed with 4. 1 6 
the county where the action is laid. 
Special bail are abſolute, or de bone i. 
They cannot be taken ab/olutely, without the 
conſent of the plaintiff, or his attorney v and 
when they are taken de bee 2fſe, the defendant's 
attorney ſhould give notice thereof in writing, 
without delay, to the plaintiff's attorney. The 
notice of bail in town is, that they are put in; 
or, if taken before -a commiffioner, that the 
dail-piece is led, with an affidavit of 'the- doe 
waking thereof, at a judge's' chambers *, The 
natice, in either caſe, ſhould be properiy en· 
en“; and, where it is of bail put in, ould 
fer forth, wich truth and certainty, their names *, 
degrees er iftteries", and places of abode, i in 


re 2 — 40 no bail, taken before 5 
54 0 « judge in his chamber, 
n mt origin. of bail , „ ſhould bind the plaintif, 
brite os is thus related by , withbat his aſſent thereto, 
ha, Ch. J. © A bimop, or thi confirmation of ſuch 
ſays he, ** having arreſted a ** bail, taken by all the 
man for 2 large debt, he ** court,” 2 Sid. 91. | 
*« tendered bail to juſtice Ni- R. M. 1654. $ 7 8: 
. chardſen, who took it in his R. M. 16 Car. Il. 
„chamber; and the bail be- * Append. Chap. VI. LE. 
img inſufficient, the biſhop „ Lofft, 237. 
«« repreſented the matter to J. 187. 
«« parliament, and prayed * 7g. 281. 
their remedy for it: upon * 72, 187. 
which it was enacted, that 
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order that the plaintiff may have an opportu · 
nity of inquiring after them. And the pariſh? 
or townꝰ, wherein they live, without the freer; 
or other certain place of their reſidence, is too 
vague a deſcription. If the bail above are the 
ſame perſons as were bail to the ſheriff, it is. 
uſually fo expreſſed i in the notice. | 
The plaintiff or his attorney, upon being 
ſerved with this notice, either actepts of, or 
excepts to, the bail. If he accept of them, 
the defendant's attorney ſhould cauſe the bail- 
piece to be filed, with the "maſter, within 
twenty days after ſuch acceprance*; But if he 
be not ſatisfied with the bail, he may except 


to them, and thereby compel a juſtification, 


If the bail to the ſheriff become bail above, the 
plaintifF is not at liberty to except to them, after 
he has taken an aſſignment of the bail-bogd *; 

for by ſo doing, he has admitted them to- be 
ſufficient. And- the' delivery of a declaration 
in chief before ſpecial bail put in, is holden to 
be a waiver of the bail; and before juſtifi- 
cation, it is an acceptance of them.. The 


* 6 Mod. 24. 117. 6 Mod. 122. R. M. 
1 Lofft, 72, 194. 8 Ann, Reg. 1. (c). R. E. 5 
* Per Cur. M. 25 G. III. G. II. Reg. 1. (). | 
Imp. K, B. 118; IR. M. 8 Ann. Reg. 1. 
R. T. 13 Car. Il, (c). R. B. 5 G. H. N. 1. 


I Salk, 97. 7 Mod. 62, (a). 
K 3 : plaintiff, 
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plaintiff, however, may declare de bene eſe, or or 
conditionally, provided good bail be put in, or 
the bail already put in do juſtify *: Though 
the demand or acceptance of a plea will, even 
then, be deemed a waiver ot the bail, or ws 
fication *, 

The exception to bail ſhould be entered. in 
the bail · book at the judge's chambers by Sill, 
or in the filacer's book by original", within 
twenty days after notice of bail put in or filed", 
and not afterwards”. If it be not entered within 
that time, then, “ upon affidavit in writing of 
e ſuch notice, on the back of the bail- piece, for | 
d which affidavit no fee ſhall be taken, the bail 
« ſhall be filed, by the defendant's attorney, 
« within four days next after the end of the 
twenty days *.” The exception being entered, 
notice thereof ſhould be given in writing, with- 
out delay, to the defendant's attorney“: and 
« if the notice be-given in term-time, the de- 
* fendant ſhall procure his bail to juſtify in four 


* R. M. 8 Ann. Reg. 1. 98. 6 Mod, 24. 
(e). P R. M. 8 Ann, Reg. 2, 

| Barnes, 92. 1 R. M. 16 Car, Il, 

" R. M. 8 Ann. Reg. 2. R. M. 8 Ann. Reg. 2. 
(a.) and ſee Append, Chap. (a.) R. E. 2 G. II. R. E. 
VI. [F.] 5 6. II. Reg. 1. 7 T. R. 

" R. E. 2 Geo. II. 256. and ſee Append, * 

® R. M. 16 Car. II. R. T. VI. + 
ici watt ch 1 
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« days excluſive after ſuch notice; or ſhall add 
« other bail, who ſhall Juſtify within the ſaid 
« four days; but if ſuch exception be en- 
« tered in vacation, and notice thereof given 
c in like manner, the bail put in, or other ad- 
« ditional bail, ſhall juſtify upon the firſt 9 
« of the ſubſequent term. 
Where the bail already put in do not mean to 
juſtify, others ſhould be added, before a judge, 
on the bail- piece by g ill, or in the filacer's book 


by original, within the time allowed for their 


juſtification : and if there be not time enough, 
the defendant's attorney may take out a ſum- 
mons, and obtain an order for further time“. 
When other bail are added, the court will 


order the names of thoſe who were excepted 


to, and did not juſtify, to be ſtruck out-of the 


| bail-piece” ; But, until this be done, they are 


liable to be proceeded againſt”: And if it be 
not done, until after proceedings have been 
had againſt them, they muſt pay the coſts of 
ſuch proceedings *, On an exception to bail, 
if notice be given of other. bail, only ane of 
whom juſtifies, and the names of the Ry 


K. E. 5 Gol, A. 1. 337. 8. C. 

t Imp, K. B. 119, 120. Say. Rep. 308, 9. 

« 1 Cromp. 64, 68, 8s, 1 Blac, Rep. 462. 4 
&e. Dur. 2107. 

! Say. Rep. 88. 1 Will. 
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there muſt be we days previous notice of 


nn 633. ' © Imp. K. B. 119. 
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ſtill remain on the bail- piece, the firſt 11 
may ſurrender the principal”, 

Previous to the juſtification of bail, 4 


ſhould be a worice, ſetting forth that the bail 
already put in will, on a certain day, juſtify 
themſelyes in open court, or that one or more 
bail will be added, and juſtify themſelyes as 
good bail for the defendant*: And if the 
bail were put in before a commiſloner, the 
notice ſhould expreſs that they will juſtify 
themſelves by affidavit*®. Notice of Juſtifics- 
tion by three bail has been holden good?; 
but notice that A. B. and C. or o of them 
will . juſtify, is irregular'. Where the bail 
already put in intend to juſtify, one day's 
previous notice of juſtification, or notice for 
the next day, is, deemed ſufficient © vnleſs 
Sunday intervene, and then notice muſt be 


given on Saturday for Monday, But where 


other bail are added to thoſe already put in,” 


Juſtification, one incluſive and the other ex- 
cluſive, as Monday for Wedneſday, &c. * And 
Sunday is not reckoned a day for. this purpoſe ; 


* Append.Chap, Vl. IH.) l. ibid. Per Cur. M. 

"#5 15 21 G. III. . 
b Lofft, 26. ' jb xl 
l | there- 
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4 notice of eie: bil 6n sant.) for 
Monday is not ſufficient*, 

The juſtification of bail is either in pros or 
by affigavit. Where the bail are put in before a 
judge in town, whether by bill or original, they 
muſt per/onally appear in court ; os, by conſent*, 
before a judge at his chambers ; and, in order to 
juſtify themſelves, muſt ſwear that they are houſe- 
keepers or frecholders, and reſpectively worth 
double the ſum ſworn to, after all their debts are 
paid, or excluſive of all debts or demands, due 
ſrom them to any perſon or perſons whatſovever®, 
For the purpoſe of taking the juſtification of bail, 
&c. one of the judges of the court fits during 
term-time, every morning at half paſt nine 
o'clock ; and no hail is permitted to juſtify after 
ten o'clock *, Bail put in before a commiſſioner 
muſt juſtify themſelves in the ſame manner, 
where they live in London or Weſtminſter, or 
within ten miles thereof'. But where they live 
at a greater diſtance, they may be juſtified, wich- 


taken before the commiſſioner, of their being 


* Caſe of Quertes's bail, 5 fl. (e). R. E. 5 Geo. II. 
M. 26 G. III. lap. K. B. Ag. 1. (0. 


125, 6. | Ks. R, T. 35 G. III. 
* 6 Mod. 24. R. E. 5 G. | Stat. 4 & 5 W. & M. 
II. 1. (3). c. 4+ 52. a 


b R. T. 8 W. III. Reg. 3. n 


out their perſonal atrendance, by affidavit, duly - 
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houſekeepers, &c.* This affidavit is uſually 
annexed to the bail-piece, and a copy of it deli- 
vered to the plaintiff's attorney, at the time of 
giving him notice of the bail-piece being filed; 
after which, if an exception be entered, which 
ſeldom happens, the affidavit muſt be produced, 
and read in court, as a juſtification, upon notice 


given ent and an affidavit of che n o 


ſuch notice. 

When the bail are to be juſtiſied in court, an 
affidavit muſt be made of the ſervice of notice of 
juſtification®, and delivered to counſel, with in- 
ſtructions for him to move to juſtify them“. If 
they are not preſent at the fitting of the court, 
they muſt wait till it is riſingꝰ: and the judge's 


clerk attending with the bail-prece, or the filacer | 


with his bail-book, they are allowed to juſtify, as 
a matter of courſe; unleſs they are oppoſed by 


counſel, vivd voce, or, if taken before a commif> | 


fioner, upon croſs affidavits. 


The following are among the various | grovhds 


of oppoſing bail: fr/t, that there is ſome defect in 
the form, or irregularity in the ſervice, of the no- 
tice of bail or juſtification . Secondly, That 


* Stat. 4 & 5 W. & M. Imp. K. B. 124, 5. 
c. 4. 92. R. T. 8 W. III. *Append. Chap. VI. [L.] 
Neg. III. 5 5. R. E. 5 G. Imp. K. B. 121. 
II. Reg. 1. (5). and ſee Ap-- * Lofft, 88. 
pend. Chap. VI. [K.] P Ante, 132, 3. 136. 
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they have aſſumed names that are either ſeigned, 
or belong to other perſons. If they aſſume feigned 
names, the court will order them, and the attor- 
ney, to be ſet on the pillory . And © if any per- 
ſon ſhall acknowledge, or procure to be ac- 
& knowledged, any recognizance or bail, in the 
« name of another perſon, not privy or conſent- 
« ing to the ſame*; or, before a commiſſioner, 
« ſhall repreſent or perſenate another perſon, - 
« whereby he may be liable to the payment of 

any debt or damages; he ſhall, on conviction, - 
« ſuffer death as a felon, without benefit of eler- 

„ oy:” But the court will not vacate the pro- 
ceedings againſt the party perſonated, until the 
offender” be convicted; nor can a conviction 
take place, until the bail- piece be filed. A 
third ground of oppoſing bail is, that they are 
not houſekeepers : If they be, the rent of their 
houſes is immaterial, though under ten pounds“; 
nor is it neceſſary, that they ſhould have been 
aſſeſſed to the poor's rate. Fourtbiy, they may 
be oppoſed on the ground of their not being 


worth double che ſum ſworn to, after payment 


4 1 Str. 384. 3 Reb; 694 1 Ld. Rn. 
* Stat, 21 Jac. I. c. 26. ＋ 

92. | |, \» 2 Sid. 90. 
Stat. 4 & f W. & M. „ Loft. 148. 
e. 4. 64. . 38. 
T. Jon. 64. 1 Vent. 301. N 
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of all their debts, Upon this ground, bankrapyy 


may be ohjected to, who have not obtained their 
certificates; or ſuch as have been twice bank · 
rupts, and not paid fifteen' ſhillings in the 
pound*, And bail have been rejected, who did 
not know the defendant?, or had been bail be- 
| fore, but did not know in how many actions, or 
for what ſums * : But it ſeems, that the circum 
ſtance of not knowing the defendant, being only 
a mark of ſuſpicion, may be explained away: 
Fifthly, foreigners are not admitted to be bail, 
merely in reſpe& of property abroed, which is 
not liable to the proceſs of this court . -Thbugh 
it has been ſaid, that merely having no property 
in England is not of itſelf a ſufficient objection, 

- without other auxiliary circumſtances *, - Sixthly, 
it is a general rule, that #* no attorney of this or 
any other court ſhall be bail, in any action o- 
te ſuit depending in this court?:“ This rule, 
which was calculated for the benefit of attornies, 
has been extended to their. clerks*. And it is 
* alſo a rule, founded on principles of prudent jea · 


* Mountain v. Wilkins, M. fee 2 Blac. Rep. 1323, 4. 

21 G. III. R. M. 1654. 6 1. R. M. 
Per Cur. M. 26 G. III. 14 G. II. Reg, 1. a 
2 Lofft. 72, 194. 1 Cowp. 828. Doug. 466. 
* 4 Bur. 2526, 7. Lofft, 1 H. Blac. 76. 2 H. Blac, 

34. 147. „330. 
d 1 Blac. Rep. 444. and 
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lou, that ** no ſheriff's officer, bailiff? or other 
1 perſon concerned in the execution of proceſs, 
| tc he permitted to be bail, in any action or ſuit 
depending in this court * :"*" This latter rule 
has book applied to the keeper of the poultry 
compter „ and warſvalſes court officers*, But 


if a perſon who, by the rules of the court, is not 


permitted to become bail, be put into the bail- 
piece, and not excepted to, the plaintiff cannot 
take an aſſignment of the bail-bond, and proceed 
upon it, as if no bail had been put in. Bail may 


be aſked, whether they have not been in the pil- - 
lory for perjury '+ And they are liable to the pu- 


niſhment of this offence, if in any reſpect they 
fotſwear themſelves * 

Where the bail do not attend, or are not per- 
mitted to juſtify, on account of a defect in the 
notice of bail or juſtification, the court will, 
in general, allow them further time to juſtify !, 


But where they are rejected, on account of ſome = 


perſonal inſufficiency, the court will ſeldom allow . 


further — to add 1 juſtify others", And 


R. hes ang 9 22 G. III. cited in Doug, 5 


3 


2 Str. 890. 1 Barnard, K. B. 466. 
417, Lofft, 153. 2 Blas, 4 T. R. 440. 
Rep. 799. . * Cro. Car. 146. 
5 Doug. 466. '* IT Loffe, 72, 187. Por Car. 
Per Cur, T. 18 G. III. M. 25 G. III. 
» Thomſon v. Roubell, k. ® Per Cr. T. 24 0. Hl. 
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in all caſes, where a motion is made for giving 
further time to juſtify bail, it muſt be ſupported 
by an affidavit of the ſpecial facts, alledged | in 


excuſe of the bail not .attending, at the time 


mentioned in the notice of juſtification ; or in 
caſe further time be given, upon ſuggeſtion of 
counſel, then the bail ſhall not be permitted 
afterwards to juſtify, voleſs at-ſuch given time, 
' ſuch. an affidavit be produced as before de. 
ſcribed”. If the bail do not Juſtify at the time 
appointed, and no further time is given, they 
are out of court“; and canhot alter wards ſur- 
render the principal. 

When the bail are allowed, a US or ** 


of allowance ſhould be drawn up, with the 


clerk of the rules, and a copy of it ſerved on 
the plaintiff's attorney, even though he, has 
| oppoſed their juſtification ?: - after , which, the 
bail- piece ſhould be obtained from the judge's 

chambers, and filed with the maſter. ' In filing 


the bail, it ſhould be obſerved, that every bail 


taken on or before the continuance day is a bail, 


and to be filed of the preceding term; and every 


bail taken after the continuance day is a bail, 
and to be filed of the Jubſequent term *; but 


» R. M. 36 G. III. R. E. 5 C. II. Reg. 1.0. 
1 Cromp. 66. 7 Mod. 50. And as to the continuance day, 
77 T. R. 297. ſee R. E. 11 W. III. Reg. 2. 


14 T. R. 493 2 Str. W 8 
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where new bail are added to other bail taken 


on or before the continuance day, the new bail 
ſhall be taken and filed as of that term, in - 
which the firſt bail was put in'. 

Such are the means of putting in and perteck⸗ 


ing bail above, where the defendant is at-large, 


in order to prevent an aſſignment of the bail» 
bond, or proceedings againſt the ſheriff, Bail 


above may alſo be put in and perſected, at any - 


time pending the action, where the defendant i is 
in uuf of the ſheriff or marſhal. NI 


— — | 
Before we diſmiſs the ſubject of bail, it will 
be proper to notice how far they are liable; 


and when, and in what manner, they may be 
diſcharged, . by the render of their prices 


pal, &c, i CES 
The ancient courſe of the court was, that if 


a man became bail for another upon a latitat, 
&c. in any ſum of money, however trifling, 
he was hail for him, in all actions brought 
by the ſame plaiatiff, during the ſame term, 


| were the ſums ever ſo great. To rectify 


this extraordinary practice, a rule was made, 
that if the plaintiff ſhould declare againſt the 


R. E. 5 G. II. Reg. 1. Cro. Jac. 449 · 2 Sid, 
(5). 1 Salk. 100. ſemb, contre. 163. 1 Mod. 16. | 
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defendatit, upon any bail by him put in; for 
a greater ſum than was expreſſed in the pro- 
ceſs, upon which the defendant was arreſted, 
then the bail ſo put in ſhould not be charge- 
able in that action . Still, however, the bail 
were liable to all actions, wherein the plaintiff 
declared for, and recovered a 1% ſum, than 
was expreſſed in the proceſs”; and where he 
declared for, and recovered a greater ſum, 
the bail were totally diſcharged . At length 
it was reſolved, that as; -on the one hand, there 


was no colour to ſubject the bail to more 


than they were bound in, let the plaintiff's 
demand be ever ſo much more; ſo, on the 
other hand, there was no reaſon why the 
plaintiff ſhould ſuffer by his moderation in 
taking bail; but the recognizance ſhould be 
conſidered as an agreement, to pay to the 
extent of the ſum ſworn to, or render the 
defendant*, And, accordingly, it is now ſettled, 


that where the plaintiff declares for or recovers 


a greater ſum than is expreſſed in the proceſs, 
upon which he declares, the bail ſhall not be 


difcharged ; but be liable for ſo much as is 


ſworn to, and indorſed on the proceſs, or for 
any leſs ſum, which the plaintiff in ſuch action 


* R. FT. 21 Car. II. 6 © * 6 Mod. 266, 1 Salk. 
Mod. 267. -\ yon. & © nf} 
3 Keb. 16, | * 2 Str. 922. 


ſhall 
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ſhall recover”, together with the cofts/ of the 

original „Gion - and they are not liable to pay 
the coſts of a writ of error *. 

Prior to the return of the writ in the e 
action, the defendant, not being delivered by 
the court into the cuſtody of his bail, cannot 
render himſelf, or be rendered in their diſcharge®. 
But ſubſequent to the return of it, he may 
render himſelf, or be rendered, in their dif- 
charge, either before or after judgment, at 
any time before the riſing of the court, on 
the return day of the ſecond ſcire facias, or 
of the firſt, where a /cire feci is returned, 
by Bill“; or by original, at any time before 
the riſing of the court, on the appearance day, 
or querto die poſt of the return of the ſecond 
ſcire farias*, or of the firſt, where a ſcirs 
feci is returned, and not after f. And there 


K. B. 5 C. ll. Rep, 2 As as ſteri®s bell may 
Lofft, 545. Doug. 330. render the defendant before 

* The role of E. ; 6. 1. the return of the writ. 
is filent as to the coſts, But 6 T. R. 953. 7 T. N. 1224 
in the caſe of Peteriewn v. © 1 Str. 199. 
Sampſon and another, M. 25 1 Ld, Raym. 157. 6 
G. III. it was determined by Mod. 238. 8 Mod. 340. 
the court, that the bail are R. T. 1 Ann. II. (a). R. E. 
liable to pay them, as well as 5 G. II. R. 3. (a). 
the ſum ſworn to. | * 1 Will, 270, 

6 T. R. 288. 1 2134. 

d Barnes, 88, 9. This © 3 Bur. 1360, 1 Blac. 
muſt be underſtood of bail Rep. 393» 8. C. 
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is no occaſion for the bail to juſtify, in order 
to render, even after they are excepted to; 
or though the ſheriff has been ruled to bring 
in the body. They are alſo, by ſeveral late 
determinations !, allowed to render the defend- 
ant, without juſtifying, after the time allowed 
for juſtification is expired, and even after an 
aſſignment of the bail-bond, or the ſheriff has 
been fixed. But it ſeems, that bail are not 
in a condition to make any motion to the 
court, until they have juſtified *, + © 
It was anciently the courſe of the court, 
not to allow a render, after the return of nes 
t inventus, to a capias' ad | ſatisfatiendum', 
But a great miſchief reſulted from this prac- 
tice; for the plaintiff would ſue out a capias, 
returnable the next day, fo that the bail had 
little or no time to bring in the body“: To 
remedy which, the judges indulged the bail 
ſo far, as to permit them to render the body, 
upon the return of the firſt /cire facias, if the 
capias were returnable de die in diem"; but 
a it were returnable the next term, the bail 


0 King and an- 7 T. R. 297, 


other, M. 21 G, III. R. . k 7 T. R. 226, | 


33 G. III. 5 T. R. 368. Co. Elia. 738. 


Barnes, 111, 117, 2 Blace. 1 Ld. Raym. 157, 
Rep. 758, 1179, $0, _ Cro, Elia. 618. 


5 T. R. 401, 534,633. | 
7 were 
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were ſtrictly holden to render the principal, 
by the return of it'. Popham, Ch. J. ex- 
tended this indulgence {till farther ; and permit- 
ted the bail to render, any time before the re- 
turn of the ſecond tire facias, or upon the re- 
turn, /edente curid . This practice, however, 
appears to have been difallowed by lord Coke ?: 
But it was ſoon after revived, in the time of 
Croke, Ch. J., and is now fully eſtabliſhed. 
If the plaintiff proceed by action of debt on 
the recognizance, the render may be made by 
the ſpace of eigbt intire days, in full term, next 
after the return of the /atitat, or other proceſs 
againſt the bail. And if an action be brought 
here againſt bail, on a recognizance taken in the 
Common Pleas, they have the ſame time allowed 
them for rendering the principal, as if the recog- 
nizance had been taken in this court*, Where 
an action was commenced, and afterwards diſ- 
continued, and then the bail rendered the prinei- 
pal, before the bringing of a new action, the 
court held the render to be good, it being be- 
fore the return of the'proceſs in this ſuit q and 


»Cro. Elia. 738. 334+ 8 Mod, 33. 


| Þ Cro, Jac, 109. | ® R\ T. 1 Ann, Reg, 2. 


Moor, _ 3 Bulſt, 182. 1 Sall;, 101. 1 Ld, Raym. 
8. C. 721. 6 Mod. 1332. 
. Jon, 139. Sty. Rep. 7 T. R. 35 
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that it was the fault of the plaintiff, not to begin 
right at firſt “. 


Before the return of the capias a fatisfacite- | 


dum, the render is a matter of right, and may be 
pleaded . But afterwards it is allowed, by the 
grace and favour of the court“, and not ex de 
bito juftitie ; for the condition of the 
zance is broken, upon the return of non e inven- 
tus to the capias: And therefore a ſubſequent 
render cannot be pleaded * ; though, if made in 
time, the bail may be relieved by motion. If 


the bail, at any time after the return of the c. 


pas, render the principal at a judge's chambers, 
and he is committed to the tipſtaff, from whom 
he eſcapes or is reſcued, that will not be a good 
render” ; for the court will not ſuffer the plain- 
tiff to be prejudiced, by their indulgence to the 
bail. 

Where the defendant is at large 5 de ray 
come and render himſelf, or be taken and ren- 
dered by his bail, either in court, if ſitting, or 
before a judge at his chambers ; and the court or 
judge will make an entry, or minute of the ren- 
der * and * and cauſe the defendant 


u 2 Str. 918. : ! 6Mod, 238. R. T. 1 Ann, 
V 1 Ld. Raym, 156, 7, Reg. 2. (a). 
R. T. 1 Ann, Reg. 2. (a). 6 Mod. 231. 
1 Keeley and Medley, M. 0 R. T. 3 Ann. 
24 G. III. Barnes, 106, 7. * 
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to be ſent therewith, in cuſtody of a tipſtaff, to 
the King's Bench priſon. But where the defend- 
ant is already a priſoner, he muſt be brought up 
by writ of habeas corpus cum cauſa, which may 
be made returnable immediatꝰ ; and upon this 
writ, (which may be granted, as well where the 
defendant is in cuſtody on a criminal charge, as 
under civil proceſs,) the court will either remand 
the defendant to his former cuſtody, or commit 
him, as a priſoner of the court, to the cuſtody 
of the, marſhal. Under every commitment, 
ſhould be entered the ſtate of the cauſe, at the 
time of the render: If before declaration, tbe 
um ſworn to on the arreſt ; but if after declar- 
ation, theſe words ſhould be added, declaration 
filed or delivered, iſſue, or interlocutory judgment 
ſigned, as the caſe is: If after final judgment in 
debt, the debt and damages; in other caſes, tbe 


in 
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5 vuantum of the damage 

4 Formerly, if the defendant had become FRY 
* rupt, and obtained his certificate, before the bail 
r were fixed, the method was, for the bail to ſur- 
p render him; and then for the defendant to apply 
It to be diſcharged, upon an affidavit, ſtating his 


having become bankrupt, ſince the cauſe of ac- 
tion aroſe, and obtained a certificate of his con- 


d 3 Bur. 1875. R. E. 8 G. III. 
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formity to the commiſſion 4, But of late, where 
a bankrupt is clearly entitled to his diſcharge, 
the court, to avoid circuity, have ordered an en- 
oneretur to be entered on the ball-plece, without 
the form of a regular ſurrender by his bail*, 


The defendant being rendered, notice thereof 


ſhould be given, without delay, to the plaintiff% 
attorney, and an a/idavit made of the ſervice of 
ſuch notice*; to the end that the plaintiff, if he 
think proper, may charge the defendant in exe- 
cutlon, or at leaſt that he may not be at any fur» 
ther trouble or expence, in proceeding againſſ the 
bail, If the plaintiff therefore, through want of 
notice, continue to proceed againſt the bail, 
though this will not vitiate the render, yet they 
ſhall not be relieved, until they have paid the 
charges*, But the notice need not be given before 
the riſing of the court, on the day of the render. 
The next ſtep to be taken, in order to diſ- 
charge the bail, is to enter an exoneretur on the 
bail-piece*; to effect which, the bail- piece, if 


not already got, ſhould be obtained from the 


judge's chambers, and a certificate ' from the pri- 


4 Cowp. 824. ſee Append, Chap. VI. [N.] 

Il. ibid. 75 h 1d, ibid, 

f Append. Chap. VI. M.] I Per Cur. H. 26 G. III. 

8 R. T. 1 Ann. Reg. 2. 6 * Imp. K. B. 410. 
Mod. 238. 8 Mod. 281. R. T. 3 Ann, (a). 
4 Bac, Abr. 420, 421. and | 
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ſon, that the defendant is in cuſtody t theſe being 
carried to the maſter, he will enter an exonererur 
on the bail=piece, which ſhould then be filed j for 
if the bail-plece be flled, without an exonererur, 
the bail remain liable, though the defendant be 
actually in priſon®, Yer, where the ball-piece 
has been previouſly delivered out to be fled, to 
the plaintiff's attorney, who neglects to flle It, he 
cannot proceed againſt the bail, for want of an 
exoneretur ', And where the render Is in other 
reſpects regular, the court will order an cee 
tur to be entered on the bail-plece, upon paying 
che coſts that have accrued, ſubſequent to the 


render. 
The only remaining circumſtance neceſſary 


for diſcharging the bail, is to make an entry 
of the render in the marſhal's book, kept in 
the King's Bench office ?; it being holden, that 
until ſuch entry be made, the defendant is not 
in cuſtody, ſo as to charge the marſhal, in an 
action of eſcape \, | 


——— •4«i¹ü 


"R, T. 1 Ann. Neg. z. ay. Rep. 7, 8. 1 Bur. 
(a). I Salk, 98. 8 Mod. 409. 


282. | : | | Pp R. = 3 Ann. (a). 
" 8 Mod, 280. Barnes, * 1 Salk. 272, 3. 2 Str. 
68. S. P. wy 1215, 1226, 2 Bur. 1049. 
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If the plaintiff declare againſt the defendant, 
for a 4 ifferent cauſe of action from what is ex- 


preſſed in the proceſs , or affidavit to hold to 
bail*; or, by original, in a different county 
from that where the action is brought *; his 


bail are diſcharged: And they are alſo dif- 


charged, where the defendant dies", is made 
a peer of the realm”, or member of the houſe 


of commons”, or becomes bankrupt and ob- 


tains his certificate“, &c. at any time pending 
the action: And in any of theſe caſes, the court, 
on motion, will order an exoneretur to be en- 


tered on the bail- piece. So if a defendant be 


ſent out of the kingdom, under the Alien- bill, 
the court will permit the bail to enter an exone- 
retur; unleſs they are indemnified, or have 


money in their hands belonging to the de- 


fendant, ſufficient to anſwer the plaintiff's de- 


mand. And they will alſo permit an exone- 


retur to be entered, where the defendant is 
under - ſentence of tranſportation for a felony *, 


' 2 H. Blac 258. Doug. 45. 

6 T. R. 363. 7 T. R. Y Langridge one &c, v. Fla 
80. Eſq. H. 26 G. III. 

t 3Lew 235, R. E. 20. 1 Bur, 244, 5. 436. 
II. (a). Cowp. 824. 


v But if the defendant die, Y 33 G. III. e. 4. 
after the return of the ca. u. 6 J. R. 50, 52, 246. 
and beſore it is filed, the bail * 7. 247. 
are fixed. 6 T. R. 284, 


9 But 
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But where the defendant was in cuſtody, under 
a charge of murder committed in Ireland, where 
a bill was found by the grand-jury againſt him, 
and application -had been made to the ſecretary 
of ſtate, to ſend him over there, in order to 


take his trial; the court, though they granted a 
habeas corpus to bring him up, in order that 
he might be ſurrendered by his bail, would 
not, without an actual ſurrender, allow an er- 

oneretur to be entered on the bail- piece. We 
have already ſeen *, that the court will not diſ- 
charge the bail, on the ground of the inſanity of 
their principal. And a cognovit by the prin- 
cipal, without notice to the bail, does not diſ - 
charge them . | 


r. R. 226, 45 T. R. 257. 
N Ante, 65. N 
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: Box p; and againſt the Suxkirr, 10 

i . compel. him to return the Writ, and bring 
in the, Body. 


F bail above, when neceſſary, be not put 
in and perfected in due time, the bail - 
bond is forfeited; and the plaintiff may either 
take an aſigument of it, or proceed againſt 
the ſheriff, to compel him to return the writ, 
and bring in the body of the defendant*. If 
the bail below be ſufficient, it is uſual for the 
plaintiff to take an aſſignment of the bail- bond; 
which it ſeems he cannot do, after ſervice of the 
rule to bring in the body. But by taking an 
aſſignment, he diſcharges the ſheriff*; and if 
the ſame bail be put in above, he cannot ex- 
cept againſt them*: And therefore if the plain- 
tiff be diſſatisfied wich the bail below, he ſhould 
proceed againſt the ſheriff, 
Before the ſtatute for the amendment of the 
law ©, the ſheriff was not compellable to aſſign 


2 Gilb. C. P. 20. and Jacgust, M. 24 G. III. 

d Imp. K. B. 148, 159. 4 Ante, 133. R. M. 6 G. 

e Gilb. C. P. 21. 1 Salk. II. Reg. 2. C. B. contra. 
99. 1 Will. 223. Villiamm 185 Ann. e. 16. f 20. 
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the bail-bond *; though if he had not aſſigned 
ic, the court would have amerced him: and 
the old way was, firſt to give a rule for the 
ſheriff to bring in the body, before the plaintiff 
could take an aſſignment of the bail bond. 
Another miſchief at common law was, that 
after an aſſignment of the bail-bond, the action 
thereupon muſt have been brought in the name 
of the ſheriff, who might have releaſed it, and 
thereby driven the plaintiff into a court of 
equity. To remedy theſe inconveniences it 
was enacted, by the above ſtatute, © that if 
e any perſon or perſons ſhall be arreſted, by 
« any writ, bill, or proceſs, iſſuing out of any 
« of the courts of record at Weſtminſter, at 
the ſuit of any common perſon, and the 
« ſheriff or other officer take bail from ſuch. 
c perſon, againſt - whom ſuch writ, bill, or 
** proceſs is taken out, the ſheriff or other of- 
« ficer, at the requeſt and coſts of the plaintiff 
© in ſuch action or ſuit, or his lawful attorney, 
« ſhall aſſign to the plaintiff in ſuch action the 
« bail-bond, or other ſecurity taken from ſuch 
e bail, by indorſing the ſame, and atteſting it 
& under his hand and ſeal in the preſence of 
tt two or more credible witneſſes, which may be 


f 1 Mod. 228. > 1 Salk, 99. | 
F 181d. 23. 2 Mod. 84 # Gilb. C. P. 21. 
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tt done without any ſtamp ; provided the afſign. 
t ment ſo indorſed be duly ſtamped, before any 
ee action be brought thereupon: and if the ſaid 


4 bail-bond or aſſignment, or other ſecurity 


« taken for bail, be forfeited, the plaintiff in 
tt ſuch action, after ſuch aſſignment made, may 
te bring an action and ſuit thereupon in his own 
« name: and the court where the action is 
te brought, may, by rule or rules of the ſame 
te court, give ſuch relief to the plaintiff and de- 
« fendant in the original action, and to the bail, 
tc upon the ſaid bond, or other ſecurity taken 
« from ſuch bail, as is agreeable to juſtice and 
« reaſon; and that ſuch rule or rules of the 
« ſaid court ſhall have the nature and effect 
* of a defeazance to ſuch bail-bond, or other 
« ſecurity for bail.” 

Upon this ſtatute, it has been ſaid, the bail - 
bond may be aſſigned before it is forfeited, though 
it cannot be put in ſuit till afterwards*. And 
where the defendant had neglected to put in and 
perfect bail above, the court held that the plain- 


tiff was not out of court, by omitting to declare 


in the original action, within two terms after the 


return of the writ; but he might ſtill take an 


aſſignment of the bail- bond: for he was not 


* Barnes, 77. | Imp. K. B. 150. Prac. Reg. 

1 2 Str. 1262. Carmichael 71. 2 Blac. Rep. 876. C. B. 
v. Treutbeck, T. 24 G. III. contra. 

2 8 bound 
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bound to declare de Jene eſſe, within the time 
limited for the defendant's appearance, and after 
that time he could not declare, until the de- 
ſendant had actually appeared, 

The aſſignment May be made by the high- 
ſheriff, or by the under-ſheriff in hig name; but 
not by the under-ſheriff* And as the 
aſſignment may be made, ſa the action may be 
brought, in any county *, But it muſt neceſ- 
ſarily be brought in the /ame court, from whence 
the ,proceſs iſſued, on which the bail-bond was 
taken *; otherwiſe the parties could not have 
the relief intended by the ſtatute. And the aſ- 
ligament muſt be femped, before the bringing 
of the action. 

The proceedings on the bail-bond may be fet 
fide, if irregular; or fayed, if regular, upon 
terms, in order that there may be a trial in 
the original action. The cauſes of irregularity 
are 'as various, as the different proceedings out 
of which they ariſe, In a late caſe\, the aſſigns, 
ment of the bail-bond was fet aſide, as having 


| | | |] 
21 Str. 60. 10 Mad. 288, the bail bond, by the ai of 
" 2 Str. 737, 2 Ld. Raym. the ſheriff; as the Hi him- 
1455+ S. C. ſelf may ſve thereon in a dif- 
® 1 Bur. 642. 3 Bur. 1923. ferent court. 1 H. Blac. 631. 
3 Wilſ. 348. 2 Blac. Rep. ® Ant, 156. 
838. 8. C. This rule only 14 T. R. 176. 
applies to actions brought on 8 | 
5 been 
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been made pending a rule to ſet aſide proceed- 


ings for irregularity, and to flay proceedings it 
the mean time; the proceedings being ſuſpended 
thereby for all purpoſes, till the rule was diſ- 


charged, But the court will not order the bail. 


bond to be delivered up to be nen on the 
ground of a miſnomer*. | 

Where the plaintiff has not loſt a ial, the 
court, or a judge, will ſtay the proceedings on 
the bail-bond, upon putting in and perfecting 
bail above ; paying the coſts incurred by the 


aſſignment of the bail-bond, to be taxed by 


the maſter ; receiving a declaration in the ori- 
ginal action; pleading iſſuably, and taking ſhort 
notice of trial, ſo that the cauſe may be tried 
the ſame term. And wherever the defendant 
is guilty of a neglect, in not putting in bail in 


due time, by which the bail- bond becomes ſor- 
feited, the notice (in caſe the party means to 
put in bail, in order to ſtay proceedings upon 


the bail-bond), ſhould be, that he will put 
in and perfect bail on ſuch a, day; when the 


plaintiff may oppoſe them in court, without 


its being a waiver of the bail-bond*, But 
if the plaintiff have loſt a trial, che court will 


forther require an affidavit of merits, and that 


r 3 . R. 572. , Cowp. 71. 
R. M. 8 Ann. Reg. 1. (c). + Cowp. 769. 


the 
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the bail conſent, that the bail-bond ſhall ſtand 
as a ſecurity, The rule zi, or ſummons, to 
ſet aſide the proceedings, is entitled in the 
original action“; and when the rule is made 
abſolute, or a Judge” s order obtained upon the 
ſummons, it is incumbent on the defendant 
immediately to get an appointment thereon, 
from the maſter, to tax the coſts, and to 
ſerve a copy of it upon the plaintiff's attor- 
ney; and when the coſts are taxed, to * 
the ſame without delay. 

The ſheriff's bail are liable to pay what is 
really due to the plaintiff, though beyond. the 
ſum ſworn to and coſts, to the full extent of the 
penalty of the bond": And each of them is lia- 
ble for his own coſts, as well as thoſe of the ori- 
ginal action. And where ſeveral actions are 
brought, it is uſual, in ſuing out execution, to 
apportion the debt and coſts in the original ac- 
tion, amongſt the different defendants, ſo as to 
levy a part on each, together with his own coſts. 
But if the plaintiff die after the arreſt, and before 
the return of the writ, the court will fet afide 
proceedings on the bail-bond*, And where the 
defendant dies, before the plaintiff could haye 


v 4T. R. 689. cited in Cowp. 71. K. B. 


Imp. K. B. 152. 1 Sel. 1 H. Blac. 26. C. P. 
Pr. 201. | * 8 Mod, 240. 


Savage v. Weſt, 9 G. III. 


had 
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payment of coſts only? : But they will not re. 


judgment againſt him, if bail above had been put 
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had judgment againſt him, if there had been uo 
delay in putting in and perfecting bail, the court 
will ſtay proceedings on the bail-bond, upon 


lieve the ſheriff's bail, upon the death of the de. 
fendant, where the plaintiff might have had 


in and perfected in time *. And the bail cannot 
avail themſelves 2 the bankruptcy of the denn 
ant *. 4 

It was ME holden, that rhe defendiii 
could not diſcharge his bail to the ſheriff, by ſur- 
rendering himſelf before the return of the writ; 
for it was conſidered as a ſettled point, that no- 
thing could be a performance of the condition 
of the bail-bond, but putting in and perfeQing 
bail above. But it has ſince been determined, 
that if the * defendant ſurrender himſelf to 
the ſheriff, before the return of the writ, the 
bail-bond may be given up to be cancelled; 
after which, the plaintiff cannot rule the ſhe- 
riff, or maintain an action againſt him for not 
aſſigniang it. And where the defendant i is ſur- 


Y Cowp. 71. Barnes, 61, ' michael v. Candle, Fly 
8 K. oa, 150, 

R. M. 8 Ann. Reg. 1. (c). © Þ 5 Bur. 2653. and ſee 
Gilb. K. B. 362. n. 71 Dat. Sher. 356. 
Barnes, 112. 6 T. R. 753. 7 T. R. 

4 x Bur. 244, 436. Car- 122. TI 7 20 

2 ae 7 rendered 
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rendered by his bail, though without juſtifying, *_ 
after the time allowed them for juſtification is 
expired, the court will ſtay the proceedings on 


the bail-bond, on payment of colts *, \ 


—— 


If the plaintiff be difſafisfitd with Fo bail taken 


by the ſheriff, he ſhould rule him to return the | 


writ*. But this rule cannot be had, after the 
plaintiff has taken an aſſignment of the bail- 


bond", if valid; nor where the writ was executed 
by a ſpecial bailiff, nominated by the plaintiff or 


his agent ?: though, if the bail-bond be void, 


the ſheriff, after an aſſignment, may be Rill ruled , I 


to return the writ ®. 


The rule to return the writ is a four day rule 
in London and Middleſex", and a fix day rule in 
any other city or county. It is obtained from 
the clerk of the rules; and uſually taken out ou \ 


98 R. 401, 534» 633. 1921. 


7 T. R. 297. « R, M. s G. II. 8 1 


* Gilb. C. P. 21. R. M. lection of rules and orders, with 


66. II. (a); and ſee Append. which Mr. Abbot has obliged. 


Chap. VII. [A.)] | the profeſſion, beginning in 

f Ante, 133. 154. Faller term 1731, and ending 

* 2 Blac. * 952. 4 T. in | Trinity term 1795, this 
R. 119. rule is ſtated as having been 

b 1 Will. 22 3. made in Trinity term 5 466. 


R. T. 6 G. III. 4 Bur. II. Sos F 18. 
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with the time to put in bail: But it cannot re- 


ee he be required ſo to do, within i months after 


the return day of the writ by Sill, or quarto die 
poſt by original, in order that it may keep pace 


gularly be taken out before, though dated on the 
return day'.. And by flatute 20 Geo. II. c. 37, 
$ 2. * no ſheriff ſhall be liable to be called upon 
te to make a return of any writ or proceſs, unlels 


te the expiration of his office:“ Upon which ſta- 
tute it has been holden, in eaſe of ſheriffs, that 
the months are lunar months *; that the day of 
the ſheriff's quitting his office is to be reckoned | 
as one“; and that the ſheriff cannot be ruled to 
return the writ, after the expiration of fix montas, 
though requeſted beſoreꝰ. 


The rule to return the writ, being intended to 
bring the ſheriff into contempt, muſt be per/on- 


ally ſerved on the ſheriff himſelf, or his under- f 

ſheriff; and, except in London, Middleſex, and 
Surrey, ſervice on the under-ſheriff's agent in : 
town is not deemed ſufficient *: For, as fix days t 
only are allowed to return the writ, 'it might i 
otherwiſe be impoſſible to obey the rule, in diſ- p 
4 


tant counties. 


Io T. N. 562; - o Doug. 420. 3 T. N. 
m Doug. 463. 351, 
2 T. R. 1. 

The 
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The ſheriff, being ruled to return the writ, 
either does, or does not return it. If there be 
no return, it is a contempt ; for which the court, 
on a proper affidavit*, will grant an attach- 
ment": and this is the conſtant mode of pro- 
ceeding againſt the late ſheriff*, as well as 
the preſent one; for, as to the former, he 


ought in ſtrictneſs to have returned the writ, 


before he was out of office, and therefore the 
contempt was actually committed, whilſt he was 
a ſervant of the court. The writ ſhould regu- 
larly be returned by the ſheriff, on the day on 
which the rule for returning it expires; and in 
default thereof, the plaintiff may move for an at- 
tachment on the next day*. And in order to 
aſcertain the time of making the return, the-cu/- 
tos vrevium is required to indorſe on every writ, 
on what day, and at what hour, the ſame was 
filed *, 

The ſheriff's return to a capias is | either that 
the defendant is not found in his bailiwick, or 
that he has taten him; and in the latter caſe, it 


| is either that he has him ready, to anſwer the 


plaintiff; or, by way of excuſe, that he is ict or 
dead, (languidus, vel mortuus eft ;) or that he has 


* Append. Chap. VII. [B.] 496. 

IAK. 66. 4. t R. T. 30 G. III. 3 T. R. 

Doug. 464. 787. bY 

R. M. 32 G. III. 4 T. R. . 
| © eſcaped, 


. — — 


OY 
= - — — 
4 * ey * 
8 2 
— x OY = . 2 
— — — — — Cx run ů — = wr — — 220 x nd tn 1 
1 — . _ = <> — — 4 — — — 


164 or THE PROCEEDINGS 
eſcaped, or been reſcued; or that the ſheriff has 


diſcharged him, or delivered him over to another 
cuſtody, by direction of the plaintiff, or by order 
of the court*, If the ſheriff return non eft inven- 
tus, where he has, or might have taken the de- 
fendant, he is liable to an action for a falſe re- 
turn; and if he return cepi corpus et paratum ha- 
Beo, where he has taken the defendant, and let 
him go at large, without bail, he is liable to an 


action, if the defendant be not in cuſtody, or 


bail above be not put in and perfected, at the re- 


turn of the writ “. But where the ſheriff has taken 


bail, he is not liable to an action, upon the return 
of cepi corpus et paratum habeo" ; for it was his 
duty to take bail, and though · the latter part of 
the return be not ſtrictly true, yet this, which 
was the ancient return, is not altered by the ſta- 
tute 23 Hen. VI. c. 9. Still, however, he may 
be amerced by the court, upon ſuch return, ſot 


/ not bringing in the body, or putting in ang per- 


fecting bail above *, 
If the defendant reſide within a liberty, the 
bailiff of which has the execution and return of 


u Append. Chap. VII.[C.] Saund. 60, 154. 1 Mod. 33, 
»Gilb. C. P. 22. Noy, 57, 227. 2 Mod. 83, 177. 
39. 1 Mod. 228. 2 Mod. 3 Salk. 314, 15. Ante, 108, 9. 


178. 8. CG. * Same caſes, and R. M. 


„ Cro, Eliz. 624, 808, 852. 6 G. II. (a). 1 Will, 262. 
Noy, 39. S. C. 1 Sid. 22, 1 H. Blac, 233, 4. 


439» I. Vent, 55 85. 9. ; 
bs es writs, 
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writs, it is uſual for the ſheriff to return, that he 
has made his mandate to the bailiff of the liberty, 
who has given him no anſwer, or has returned 
that the defendant is not found in his bailiwick, 
or that he has taken the defendant, and has him 
ready”, In the firſt caſe, the plaintiff i is entitled 
to a non omittas, by the ſtatute Weſtm. 2, c. 39.*: 
In the ſecond, if the return be falſe, the bailiff is, 
liable to an action; the ſheriff not being anſwer- 
able at common law, for the falſe return of the 
bailiff -: In the laſt caſe, the ancient mode of 
proceeding was by diſtringas ; but it ſeems that 
the bailiff may now be called upon by rule, to 
bring in the body. If the bailiff make an iſuſi · 
cient return, he is liable to be amerced for it, 
and not the ſheriff, by the hee. 27 _ VX. 
c. 24. 

U pon the ſheriff's return of cpi corpus et 4 
ratum babeo, if bail above be not put in and per- 
ſected, the practice is, for the plaintiff to rule 
him to bring in the body*. And where bail, 
above is put in, and notice thereof given to the 
plaintiff's attorney, the bail ſhould, be excepted 
to, and notice of the epi given to che de- 


o 8 216. Ker. » 74. 31. Brownl. row, 


Brev. 168,'g. Nu. 35, &c. 
» Gilb. C. P. 26. 1 Bar» 2 T. R. 5f. 

nard. K. B. 282. 4 Gilb. C. P. zo. | 
a Gild, C. P. 30, * Append. Chap. VII. [D.] 


M3 fendant's 


= action againſt the defendant, or his bail, upon 
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fendant's attorney, before the ſheriff is ruled“: 
But where bail above is not put in, at the time 
of calling upon the ſheriff, he muſt put in and 
PERL it, at his peril, without an exceptions, | 


The rule to bring in the body is a four or a 
fix day rule®, and ſhould be ſerved in like man- 
ner as the rule to return the writ, The intent of 
this rule, where the defendant is not in cuſtody, 
is to compel the ſheriff to put in and perfect bail 
above! : And it cannot in general be taken out, 
till the day after the expiration of the rule to re. 
türn the writ ; for it is neceſſary that the pro- 
ceedings againſt the ſheriff ſhould keep pace with 
tho times allowed for putting in and perſecting 

|. bail; otherwiſe-this inconvenience might enſue, 
that the ſheriff might be fixed with the payment 
of the debt and coſts, and upon his bringing an 


the bail- bond, they might plead comperuit ud 
diem. © But where the writ, in a country cauſe, 
was returnable 6n the firſt of June, and the ſheriff 
was ruled to return it on the tend, and on the 
* fe in cepi corpus, _ which the 


E Legt, 159. has. K. B. 1 Wilf, * 1 H. Blac 


1 2 | | 
59: Per Cur. E. 24 G. III. 18 5 r. R. 479. 18 v. 
d R, M. 6 G. II. R. T.  Linnell, E. 23 G. III. C. P. 
6 G. III. 3 Bur. 1921. - Imp. K. B. 159. 
TR, M. 6 G. II. (a). 


a 4k } 


plaintiff, 


7 


„re Sc Ew W -”FrF 


AGAINST THE SHERIFF, &c. 167 


plaintiff, on the ſame day, ſerved him with a rule 
to bring in the body, and on the #fteenth obtained 
an attachment, the court held the proceedings to 
be regular; although it was objected, that the 
ſheriff had all the eigh/b to return the writ, and 
conſequently that the rule to bring in the body 
ſhould not have been ſerved till the ninth : for 
in this caſe, the time for putting in bail had ex- 
pired, before the ſervice of the-rule to bring in 
the body. Aſter the expiration of the rule to 
return the writ, there ſhould be no delay in 
ruling the ſheriff to bring in the body: for where 
the ſheriff having returned cepi corpus to a bail- 
able writ in Hilary term, upon whick the plain- 
tiff proceeded no further till Michaelmas term 
following, and in the mean time the bail became 
inſolvent, and the defendant abſconded ; the 
court thought it unreaſonable, that the ſheriff 
ſhould be called upon to bring in the body after 
ſuch delay, and they ſet aſide an attachment 


which had iſſued againſt him for not doing it“. 


When the ſheriff is called upon to bring in 
the body, he muſt either bring it into court, or 
put in and perſect bail above, within the time 
allowed him by the rule“: Otherwiſe it is a con- 


! Parker and Wall, M. » 1 Wilf, 262. R. M. 6 G. 
26 G. III. II. (a). 
® 7 T. R. 452. 
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tempt, for which the court will grant an attach. 
ment, on an affidavit of the ſervice of the rule, 


39 and that no bail has been put in; or that bail 
has been put in, but not perfected'. But the 
contempt is not incurred, till the day is paſt, on 


which the rule to bring in the body expires ; for 
the ſheriff has the whole of that day to bring it 
in, and therefore an attachment cannot be 


moved for till the next day“. 


It was formerly uſual, to proceed againſt the 
late ſheriff, for not bringing in the body by 


diſtringas . But now, by rule of court“, where 


any ſheriff, before his going out of office, ſhall 
arreſt any defendant, and a cepi corpus ſhall 
afterwards be returned, he ſhall and may, within 
the time allowed by law, be called upon to bring 
in the body, by a rule for that purpoſe, not- 
withſtanding he may be qut of office, before 
ſuch rule ſhall be granted. The diftringas 
againſt the late ſheriff was a judicial writ; 
ifſuing out of the King's Bench office by bill, 
or filacer's office by original, and directed to 
his ſucceſſor ; commanding him to diſtrain the 
hate ſheriff, by all his lands, &c. ſo that he 


o Append. Chap.VII.[E.) Doug. 464. Imp. K. B. 


ME Rex V. Sheriff of Eſſex, 1345 $o 


H. 36 G. III. K. T. 3 C. III. 4 T. k. 

4 Trye, 144, 5- 2 Lil. 379. 

P. R. 510. 5 Bur. 2726. * 
EE wigh 


AGAINST THE SER, &c. 169 


might have the defendant's body in court to 
anſwer the plaintiff.. This writ muſt have 
been made returnable on a day certain, or 
general return, according to the former pro- 
ceedings*; and muſt have lain four days ex- 
cluſive in the ſheriff's office; but it need not 
have been left there Before the return, it being 
deemed ſufficient to leave it on the return day. 
Upon the firſt diſtringas, the ſheriff to whom it 
was directed, levied iſſues to the amount of forty 
ſhillings, which the plaintiff moved to increaſe; 
and if the debt were ſmall, the court would 
order the whole of it to be levied, with coſts, 
upon an alias diſtringas: but otherwiſe the 
plaintiff moved again to increaſe the iſſues, 
and ſued out a pluries diſtringas, &c. and 
when iſſues were returned to the amount of 
the debt and coſts, the plaintiff moved for a 
ſale of them, under the ſtatute 10 Geo. III. 
c. 

. attachment is a criminal proceſs, di- 


tected to the coroner, when it iſſues againſt 


* Brownl, Brev. Jud. Tobe. tringas againſt the late ſheriff, 
Brev, and Of. Brev. tit. Di/- is obſolete, in conſequence of 
iringas, And fee Append. the rule of T. 31 G. III. 
Chap, VII. [F.] before ſtated ; but it may till 

t Trye, 144, 5+ be uſed againſt the bailif of a 

" Per Cur, H. 23 G. m1. liberty, for not bringing in 

Y 5 Bur. 2726, 7. The the body. 


mode of proceeding by 4i/- | 
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original proceſs was at a day certain“. The 
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the preſent ſheriff; -or when againſt the /ate 
one, to his ſucceſſor: And it muſt be made 
returnable at a general return, though the 


attachment may be moved for on the 14% 
day of term*; and until it be granted, the 
proceedings are on the civil ſide of the court, 
and muſt be entitled with the names, of the 
parties: But as ſoon as the attachment is 
granted, the proceedings are on the crown. 
fide, and from that time the king is to be 
named as the proſecutor?, If the coroner or 
ſheriff, being called upon by rule, negle& to 
return the attachment, he may be attached 
himſelf; and the attachment againſt the c0- 
roner, ſhould be directed to eli *, named by 


the maſter *. 


When the ſheriff is fixed for a contempt, 
he is liable, in like manner as his bail upon 
the bail- bond, to the payment of what is 
really due to the plaintiff, though beyond the 
ſum ſworn to and coſts, to the full extent 
of the penalty of the bond“: And upon iſ- 


ſuing 

* 1 Str. 624. 9 Imp. K. B. 137. 1 
* 1 Bur. 651. Cromp. 86. 
3 T. R. 13%. 66% 7. 990. 1 H, lac. 
ö 233» 543. C. P. But fee 
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ſving the attachment, he uſually pays the 
amount of the debt and coſts, and is re- 
imburſed by his officer, who either puts the 
bail-bond in ſuit, if any was taken, in the 
ſheriff's name; or, if no bail-bond was taken, 
brings an action againſt the W in his 
own name, for money paid. 

The ſheriff cannot be relieved, on the ground 
of the defendant's death, after the contempt 
was incurred, and before the attachment il- 
ſued e. But the proceedings againſt him may 
be ſuperſeded, if irregular; or if regular, may 
be ſet aſide, by the favor and indulgence of the 
court, in order to let in a trial of the merits, 
for the benefit of the ſheriff, or of the defend- 
ant or his bail. If the plaintiff has not loſt a 
trial, the court will ſet aſide the proceedings, 
upon putting in and perfecting bail above, and 
payment of coſts * : In ſuch caſe however, if 


Doug. 464. where Buller, 
Juſtice, ſeemed to conſider, 
that when the ſheriff ſhould 
come to purge the contempt, 


it would be competent for the 


court to moderate the puniſh- 
ment, and not impoſe a fine 
to the amount of the whole 
debt; though, in order to 
proportion it to the aQual 
damages, he thought they 
muſt be aſcertained by a jury, 
4 


But ſee the eaſe of Rogers 
v. Reeves, 1 T. R. 418. And 
quere whether according to 
that caſe, the ſheriff or his of- 
ficer can maintain an action 
againſt the defendant, for 
money paid, where no bail. 
bond was * upon the ar- 
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© 3 T. R. 133. 
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the application be made on behalf of the de- 
fendant, they will require an affidavit of merits; 
or if made by the ſheriff, who cannot be expected 
to ſwear to merits, an affidavit is required, that 
the application originated from him, and was 
not made in colluſion with the defendant in 
the cauſe *. If a trial has been loſt, the court 
will further require, that. the attachment ſhall 
remain in the office, and ſtand as a ſecurity to 
the plaintiff, for the ſum recovered, And when 
the ſheriff has been guilty of a breach of duty, 
in diſcharging the defendant out of cuſtody, 
without the plaintiff's aſſent, upon his own un- 
dertaking to appear and put in bail, inſtead of 


taking a bail-bond, the court will not affiſt him, 


by ſtaying the proceedings in an action for an 


. eſcape, or by ſetting aſide the attachment *. , 


© 7 T. R. 239. 5 _ R. 352. | 
f Gravett v. Williams, T. / T. R. 109, 239. 
15 G. III. B. R. cited in + 
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Of the Writ of HABZAS Corevs in Civil 
Caſes ; and the Proceedings thereon. 


AVING thus far treated of the proceed- 

ings in a perſonal action, when the defend- 
ant is at large, I ſhall now conſider him as a pri- 
ſoner; and, in the preſent chapter, ſhall treat of 
the writ of habeas corpus, as it is uſed in civil 
caſes, to bring the defendant into the cuſtody of 
the marſhal, or, conſequentially, to remove 
cauſes againſt him from inferior courts. 

The writ of habeas corpus, in civil caſes, is a 
judicial writ, iſſuing out of the King's Bench of- 
fice*, commanding the ſheriff, or other officer to 
whom it is directed, to have the body of the de- 
ſendant, together with the day and cauſe of tak- 
ing and detaining him, before the court, or a 
judge, on a day certain in term time, or imme- 
diate, to anſwer or ſatisfy the plaintiff, or, gene- 
rally, to do and receive what the court or judge 
ſhall conſider of him. Hence it is called, ac- 
cording to the ſubject- matter, a writ of habeas 
corpus ad reſpondendum, ad ſatisfaciendum, or ad 


* 2 Bur. 777. | 
| faciendum 


a =. a: 
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a faciendum et recipiendum * ; though the latter is 
| more commonly called a habeas corpus cum cau- 
ſa: And it is*grantable c of common right, at all 
times, whether in term or vacation, without any 
motion in court. 

The writ of habeas corpus cum cauſa lies for the 


= defendant to remove himſelf, or for the plaintiff 
Bu to remove him, from the cuſtody of the ſheriff, 
| þ or other officer by whom he was arreſted, into the 


| cuſtody of the marſhal *, At common law, when 
110 a defendant was arreſted, and detained or charged 
| in cuſtody of the ſheriff or other officer, for want 
pi of bail, upon meſne proceſs, if the plaintiff did 
not, within two terms, cauſe him to be brought 
| 3 up, by writ of habeas corpus cum cauſe, and com- 
vi! mitted, ſo that he might declare againſt him in 
| | the cuſtody of the marſhal, the defendant. was 
entitled to his diſcharge, on common bail or ap- 
pearance ©, This mode of proceeding was altered 
by the ſtatute 4 & 5 W. and M. c. 21. which 
enables the plaintiff to declare againſt the defend- 
1 ant in cuſtody of the ſheriff, or other officer who 
arreſted him. He is ſtill at liberty, however, 
to remove the defendant, by writ of habeas corpus 


b Of: Brev. 110, 112. R. M. 1654. § 11. R. E. 
. Theſ. Brev. 131. 5 W. & M. Reg. III. 5 1. (a). 
I Lev. 1. 2 Mod. 306, 1 Wilf, 120. 2 Bur. 1051. 

4 Append, Chap, VIII, 1 T. R. 192. : 
ES | | ff Vide pot, Chap. XI. 
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cum cauſa, from the cuſtody of the ſheriff oc 
other officer, .into the cuſtody of the marſhal, at 
any time before or after judgment i. 


This writ alſo lies for the bail of the defendant 
to bring him up, and ſurrender him in their dif- 
charge; and that, whether the defendant is. ia 
cuſtody in a civil ſuit, or on a criminal account*, 
And under it, the court will either remand the 
defendant to his former cuſtody, or commit him 
to the cuſtody of the marſhal, Where the de- 
fendant'is in cuſtody on a criminal account; the 
court will remand him to his former cuſtody !. 
And where an impreſſed man, not being liable 
to be taken out of the king's ſervice, by any pro- 
ceſs, other than for ſome criminal matter, was 
brought up by the keeper of the Savoy, to be 
ſurrendered in diſcharge of his bail, the court 
firſt committed him to the cuſtody of the mar- 
ſhal, and then ordered him to be delivered in- 
fanter to the keeper of the Savoy; which was 
done, and an exoneretur entered on the bail- 
piece*, In general, however, the court will 
commit the defendant, as their priſoner, to' the 
cuſtody of the marſhal ; and he may be ſo com- 
mitted, though he were previouſly charged in an- 


1 Salk, 354, 2 Str. 1262. 2 Str. 1217. But ſee 
Say. Rep. 154. 3 Bur, 1875; 4 Bur. 2034. 
7 T. R. 226, „ x Bur. 339. 
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other cuſtody, upon an extent or information, or 
for a contempt in not paying the king's debt; ſo 
as the civil action appears to have been com- 
menced before the other proceedings, and the 
court are ſatisfied that it is for a juſt debt, and 
the application really made by the bail: For, by 
the 25 Edw. III, c. 19. © the king's debtors 
ce ſhall not be protected from the proceedings of 
ce their other creditors againſt them.“ The 
attorney general, however, may have a habeas 
corpus to remand them *. 

The writ of habeas corpus cum cauſd ſhould 
be directed to the ſheriff, or other officer, in 
whoſe cuſtody the defendant is detained; and 
there is an old rule”, directing it to be made re- 
turnable in court, at a day certain ia term, un- 
leſs directed to the ſheriffs of London or Middle- 
ſex, or unleſs it be to deliver over the defendant 
in diſcharge of his bail. But this rule having 
fallen into diſuſe, the writ is now made return- 
able before the chief-juſtice at his chambers, in- 
mediat?; and ſhould be returned in due and con- 
venient time e. 

When the defendant, being charged with pro- 
ceſs iſſuing out of this court, is removed before 
declaration, from the cuſtody of the ſheriff or 


1 1 Salk. 353. 1 Str, 641. * R. M. 1654. 567. 


1 Wilf. 248. 1 Bur, 339. 9 3 Bur. 1875, 0. 


= 1 Will. 248. 


| marſhal, 
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marſhal, to the Fleet priſon, the plaintiff cannot 
proceed further here; but muſt either declare 
againſt him in the common pleas, or remove him 
into the cuſtody of the marſhal, by writ of habeas 
corpus ad reſpondendum, 1n order to charge him 
with a declaration“. This writ alſo lies for a 
third perſon, to remove a defendant from the 
Fleet, or priſon of an inferior court, in order to 
charge him with a declaration in this court l. 
But then, there muſt be ſomething to charge 
him with, either in the body of the habeas corpus 
or return, or ready in court upon bringing him 
up". The writ of habeas corpus ad reſponden- 
lum ſhould be directed to the warden of the 
Fleet, or keeper of an inferior priſon, returnable 
at a day certain in court ; and will be as- good 
cauſe of detainer, as a writ of capias ad reſpon- 
dendum*, But this writ does not lie for the 
plaintiff in an inferior court, to remove the body 
of the defendant into this court, to anſwer to a 
new action here, for the ſame debt. 

When the defendant is removed after declara- 
tion, from the cuſtody of the ſheriff or marſhal, 


P 5 T. R. 36. Barnes, S. C. 1 Salk. 351, 2 Str. 
384, 5. 402. and ſee Append. 935. 2 Bur. 1049. 
Chap. VIII. [B.] Lil. P. R. 356. 
3 Bac. Abr. 2. 2 Lil. R. M. 1654. 57. 
P. R. 4. Sty. P. R. 330. * Cowp. 116. 
i Mod. 235. 2 Mod. 198. 
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he will be removed, as a matter of courſe, 
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to the Fleet priſon, the plaintiff ſhould proceed 


to judgment againſt him in this court, and then 
remove him into-the cuſtody of the marſhal, by 
writ of habeas corpus ad ſatisfaciendum, in order 
to charge him in execution®, This writ. ſhould | 
be directed and returnable, in the ſame manner 
as the writ of habeas corpus ad reſpondendum; 
and the number of the judgment-roll indorſed 
thereon, by the attorney who ſues it out v. 
Under one or other of theſe writs, a defend. 


ant may cauſe himſelf to be removed, from any | 
civil cuſtody, into that of the marſhal, If he 


be already in cuſtody of the ſheriff, under the 
proceſs of this court, he has only to ſue out a 


on paying the uſual fees: and he may be 


removed, in like manner, from the priſon of 
an inferior court. But if he be in cuſtody of 


the ſheriff, under the proceſs of the common pleas 
or exchequer, he muſt procure a bailable writ to 
be taken out againſt him in this court, and 
lodged in the ſheriff's office, as a foundation 
for his commitment ' on the habeas . corpus. 
Where he is in cuſtody of che warden of the 


1 Sid. 100. R. . 8 —_ VIII. cc]. 
Geo. I, (5). 2 Str. 1153. R. M. 1654. 6 7. R. J. 
Barnes, 385. and ſee Append, 2 Geo. I. (5). 
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Fleet, he may be removed, in term time, by 
writ of habeas corpus ad reſpondendum; upon 
which he muſt be charged in court, with a de- 
claration in a bailable. ation: in vacation, a 
bailable writ muſt be taken out againſt him, 
and bail above; put in thereon, in this court; 
and then a writ of habeas corpus cum cauſd 
muſt be brought, in order to ſurrender him 
in diſcharge of his bail. A priſoner removed 
into the cuſtody of the marſhal, by writ of 
habeas corpus ad reſpondendum,- cannot be re- 
moved elſewhere; till he has anſwered to the 
cauſe here. And it is a general rule, appli- 
cable to all writs of habeas corpus, that “ every 
e priſoner, who, by virtue thereof, ſhall be 
te committed to the cuſtody of the marſhal, 
« ſhall remain there for to days next after 
e ſuch commitment, notwithſtanding. any other 
e writ of habeas corpus to the ſaid marſhal 


« delivered and allowed *.“ 


When a defendant, againſt whom there is a 
cauſe depending in an ixferior court, is re- 
moved by habeas corpus into the court of 
King's Bench, the inferior court have loſt their 
juriſdiction over him; and* not having juriſ- 
diction over his perſon, they cannot proceed in 


I Salk, 350, . * R. H. 5 W. & M. 
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the cauſe, the bail in the inferior court are dil. 
charged, and the plaintiff muſt declare de nove. 
Hence, the writ of habeas corpus is the com- 
mon method of removing cauſes from infe. 
rior courts *, 

It was formerly uſual for. the defendant in 
an inferior court to ſue out a writ of babes 
corpus, and keep it in his pocket, -without pro- 
ducing it, till iſſue was joined, the jury ſworn, 
and the plaintiff had given his evidence; by 
which means the plaintiff was not only put to 
a conſiderable expence, but the defendant, knoy- 
ing beforehand what proofs he could produce, 
had an opportunity of oppoſing them by fall: 
witneſſes *. To remedy this miſchief, it ws 
enacted, by the ſtatute 43 Eliz. c. 5. that ** no 
« writ of habeas corpus, or other writ, to te- 
c move any cauſe depending in an inferior 
te court, having juriſdiction thereof, ſhall be 
ce received or allowed by the judges or of- 


te ficers of ſuch court, but they may proceed 
ee therein, as if no ſuch writ were ſued forth or 


« delivered, except the ſaid writ be delivered 
« to ſuch judges or officers, before the jury 
t have appeared, and one of them is ſworn.“ 
And, till further to avoid vexatious delays, by 
the removal of cauſes out of inferior courts, it 


5 Skin. 244-5 » See the preamble to the 
* 3 Bac. Abr. 15. ſtatute 43 Elia. c. 5. 
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was enacted, by the ſtatute 21. Jac. I. c. 23. 
$ 2. that © ng writ of habeas corpus, certiorari, 
« or other writ, except writs of error or attaint, 
« to ſtay or remove any cauſe, depending in an 
« inferior court of record, having juriſdiction 
« thereof, where the ſame ariſes within its ju- 
« riſdiction, ſhall be received or allowed by the 
« judges or officers of ſuch court, but they 
may proceed therein, &c. except the ſaid 
« writ be delivered to ſuch judges or officers, 
e before iſſue or demurrer joined in the ſaid 
e cauſe; ſo as the ſame be nat joined within 
« ſix weeks next after the arreſt or appearance 
« of the defendant.” This ſtatute is confined 
to inferior courts. of record, and does not ex- 
tend to the caſe of an interlocutory judgment: 
Therefore the practice, in that caſe, is to allow 
the habeas corpus, in like manner as upon the 
43 Eliz. provided it be delivered at any time 
before the jury are fworn®*; which is alſo the 
practice, where iſſue is joined within ſix weeks 
next after the defendant's arreſt or appearance. 
By the laſtmentioned ſtatute, it is further 
provided, that * if in any cauſe, not concern- 
e ing freehold or inheritance, or title of land, 


d 2 Bur. 759, 1152. Hut ſee Pr. Reg. 217. Barnes, 
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te leaſe or rent, commenced or depending in 
© any ſuch inferior court of record, it ſhall 
«© appear, or be laid in the declaration, that 
the debt, damages, or things demanded, do 
« not amount to the ſum of five pounds, then 
ce ſuch cauſe ſhall not be ſtayed or removed, by 
ce any writ or writs whatſoever, other than writs 
ce of error or attaint*,” Soon after the making 
of this ſtatute, a method was contrived, of re- 
moving cauſes for Ji than five pounds, by ſet- 
ting up an action for a fictitious demand, of 
five pounds or upwards; and then, upon ſuing 
out a habeas corpus, all the cauſes were removed 
together . To defeat this contrivance, it was 
enacted, by a ſubſequent ſtatute *, that * the 
« judges of ſuch inferior courts, as are deſcribed 
« in the ſtatute of James, may proceed in ſuch 
e cauſes as are therein ſpecified, which appear 
ce or are laid not to exceed the ſum of five 
© pounds, although there may be other actions 
« againſt the defendant, wherein the plaintiff's 
e demands may exceed the ſum of five pounds.“ 
And laſtly, by the ſtatute 19 Geo. III. c. 70. 
§ 6. which takes away the arreſt under ten 
pounds in inferior courts, it is provided, that 


21 Jac. I. e. 23. 54. * 12 Geo. I. c. 29. 63. 
Palm. 403. * | 
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« no cauſe, where the cauſe of action ſhall not 
« amount to the ſum of ten pounds or upwards, . 
« ſhall be removed or removeable into any ſu- 
« perior court, by any writ of habeas corpus or 
« otherwiſe, unleſs the defendant | ſhall enter 
« into a recognizance to the plaintiff, in the 
« jnferior court, with two ſufficient ſureties, in 
« double the ſum due, for the payment of the 
« debt and podin, in caſe judgment — paſs 
« againſt him.“ | 
The! writ of habeas corpus, we are now fpeak- 
ing of, when directed to the inferior (courts of 
London, Weſtminſter, Southwark, and other 
courts within five miles of London, may be re- 
turnable immediatꝰ; but otherwiſe it muſt be re- 
turnable on a day certain, in court*, And if it 
be duly and regularly iſſued, and delivered to the 
judges of an inferior court, it inſtantly fuſpends 
their power; inſomuch that if they afterwards 
proceed, they are liable to an attachment, and 
their proceedings are void and coram non judices. 
In ſuch caſe, therefore, the writ ſhould be forth- 
with received and allowed; Nor can the officer. 
refuſe to obey it, under pretence of not being 
paid his fees in the court below, or the charges of 
R. M. 1654. $8. 85. Skin, 244- 1 Salk. 148, 
Co. Car. 261. 1 Mod. 352. GER, _ 8, C. 
195. T. Jon. 209. 3 Mod. N 
N 4 e 
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bringing up the defendant*: For the former, 
he has a proper remedy. by action; and for the 


| latter, if not paid, the defendant Ad be re- 


manded*, 


If the writ of habeas corpus be delivered after 
iſſue or demurrer joined &, unleſs it be joined in 
ſix weeks after the defendant's arreſt or appear. 
ance, or in a cauſe for leſs than ve pounds, ot 
if the damages be under ten pounds, and no te- 
cognizance entered into purſuant to. the 19 
Geo. III. c. 70.!, © the judges of the inferior 
et court may dilallow and refuſe the ſame; and 
ce proceed as if no ſuch writ had been granted or 
cc ſued forth: provided there be an utter-bar- 
ce riſter, of three years ſtanding, at the bar of one 
ce of the four inns, of court, ſteward or under- 
« ſteward, town-clerk, judge, or recorder of 
« ſuch inferior court, or aſſiſtant to the judge or 
ce judges of the ſame, who is not an utter-bar- 
« riſter of that ſtanding, there preſent, and not 
ce of counſel in any action or ſuit there depend- 
ce ing. If this proviſo be not complied with, 
the cauſe may be removed at any time“: and 
the court will not grant a procedendo, where the 


k 2 Str. $14. 2 Bur. 1152. ® 21 Jac. I. c. 23. $ 6. 
11 Str. 308. 2 Str. 1262. ® Cro, Car. 79. 3 Mod. 

* 21 Jac, I. c. 23. 155 85. 

1 $6. 2 Cromp. 419, 20. 5 


judge 


OF THE HABEAS CORPUS, &c. 185 


judge is a Ine if he be not preſent at the 
trial o. 

When the writ is received and allowed, the 
body of the defendant muſt be returned, with 
the cauſes of raking and detaining him; or the 
officer will be liable to an attachment. And it is 


not ſufficient to return, that before the coming of 


the writ, the party was bailed ; for he is ſtill in 
cuſtody, in contemplation of law?. And even 
where the writ is di/a/lowed, for any of the cauſes 
beforementioned, it muſt be returned to the 
court, with the /pecial matter ?, 

On the return of the writ, if the defendant be 
n actual euſtody, on meſne proceſs, the court 


will not diſcharge him, till bail be put in and 


perfected above”: And therefore, in ſuch caſe, 
the better way of gaining the defendant his li- 
berty, is to put in and perfe& bail below, be. 
fore the bringing of the habeas corpus. If it be 
returned, upon the habeas corpus, that the de- 
fendant is condemned by judgment, he ſhall be 
remanded, and continue in priſon, without being 
let to bail, againſt the will of the plaintiffs; un- 
til agreement be made with n of the ſums 


* 1 Bur. 514. | | 419, 20, 

P Salmon v. Slade, H. 28, R. M. 1656.67. R. H. 
26 Car. II. 2 Cromp. 419. 2 Jac. Il. (a). 

1 1 Mod. 195, 3 Mod. New-Guide, K. B. 244. 


55. Carth. 59. 2 Cromp. 
adjudged, 
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adjudged*. In the latter caſe, therefore, if the 
defendant mean to be turned over to the King's 
Bench priſon, it is uſual for him to have a 
friendly action brought againſt him in the court 
below ; which being returned, will'be a cauſe of, 
detainer in the court above. 

When the defendant is not in actual * 
upon the return of the habeas corpus, he muſt put 
in bail, if called upon, in the court above ; which 
bail is either common or /pecial, as in the court 
below, Before the ſtatute 12 Geo, I. c. 29. 
every defendant, not being an executor or ad- 
miniſtrator, — put in ſpecial bail upon a 
habeas corpus, in all actions whatſoever, except 
action for words and _— aſſaults, unleſs; a 


« the cauſe of action ſhall not amount to the ſum 
of forty ſpillings or upwards,” And it has 
been fince declared, by a ſubſequent ſtatute”, 
that * no perſon ſhall be arreſted, or holden to 
ce ſpecial bail, upon ſuch proceſs, where the cauſe 
« of action ſhall not amount to the ſum of ten 
&« pounds or upwards.” Therefore, at this day, 


e Stat. 2 Hen. V. ſtat. 1. R. M.1654. $9. R. H. 
C. 2, Vear- book, 9 Hen, VI. 2 Jac. II. 
8. 8 gk: 19 Geo. III. c. 70. 
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unleſs there be a cauſe of action to that amount, 
the defendant need not put in ſpecial bail, upon 
a babeas corpus, in the court above: though if 
it be under that amount, he muſt enter into a te- 
cognizance, with two ſureties, to the plaintiff, in 
the court below, 

At the return of the writ, the plaintiff may 
have a rule for a procedendo, unleſs the defend- 
ant put in bail, within four days after notice of 
the rule, if in term; if in vacation, then a rule 
or warrant for a procedendo, unleſs good bail be 
put in, within fix days after notice thereof”. But 
the defendant cannot put in bail efore the return 
of the writ*: and even afterwards, he is not 
obliged to do fo, unleſs called upon by rule”. 


The bail upon a habeas corpus are taken on a 
bail-piece, ſetting forth that the defendant is de- 
livered to bail upon a habeas corpus, at the ſuit 
of the plaintiff or plaintiffs in tbe plaint*; in 
which reſpect, it differs from the bail- piece upon 
a cepi corpus, The bail- piece is uſually annexed. 
to the habeas corpus and return ; it being a rule*, 
chat © no bail ſhall be taken upon a baheas cor- 


"R. H. 10 W. III. (a). R. T. 8 W. III. Reg. 3. 
* R. M. 1651. R. E. 5 1. and ſee Append. Chap. 
29 Car. II. R. H. 10 W. III. VIII. ID.] 
New- Guide, K. B. 249, K. H. 10 W. III. 
But ſee R. M. 1654. 4 8. | 
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« pus, by any juſtice of this court, unleſs the 
« writ, with the return thereof, ſhall be offered 
« before the faid juſtice to be filed, at the time 
« of putting it in,” Where common bail are ſuf- 
ficient, the bail- piece ſhould be filled up, an- 
nexed to the habeas corpus and return, and filed, 
by the defendant's attorney, at a judge's cham- 


bers, within the time allowed by the rule“. 


Where /pecial bail are required, they may be put 
in, at any time pending the rule, before a judge 
in town, commiſſioner 1n the. country, or judge 
of aſſize in his circuit: and they are either ab- 


ſolute or de bene efſe, as upon a cepi corpus. 


The bail in ſuch caſe are liable to all the ac- 
tions mentioned in the return of the habeas cor- 
pus, wherein the plaintiff or plaintiffs ſhall declare 
within two terms*, But this muſt be underſtood 
of the bail upon a.habeas corpus, before declara- 
tion: for it is ſaid, that if the plaintiff have de- 
clared, before the habeas corpus delivered, in 
one action which requires /pecial bail, and in an- 
other wherein common bail is ſufficient, the bail 
ſhall be /peczal, only as to that action which re- 
quires ſpecial bail, and common to the other", 


d-New-Guide, K. B. 250, Ante, 132. 
251. * R. H. 2 Jac. II. (a). 
c R. T. 8 W. III. Reg. 3. f Serle v. Newton, H. 25, 
26 Car, II. 2 Crowp. 428. 


I 1. 
4 R. M. 1654. F 7. 8. 
2 But 
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But ſpecial bail are liable on a removal after de- 
claration, though the plaintiff declare in a 4; Ner- 
ent kind of action, in the court above, ſo as it be 
for the ſame cauſe ®, 

When ſpecial bail are put in, upon a habeas 
corpus, notice thereof ſhould be given in writing, 
before the expiration of the rule, to the plaintiff's 
attorney*; who is allowed Zwenty-eight days 
after they are put in, to except to them: and if 
he do not except to them for inſufficiency, within 
that time, the bail-piece ſhould be filed, by the 
defendant's attorney, within four days next after 
the end of the twenty-eight days. If the bail 
in an inferior court offer to become bail in the 
action here, the plaintiff is, in general, compel- 
lable to take them ; becauſe he might, but -did 
not except to them below: But it is otherwiſe, 
where a cauſe comes hither out of London; for 
the ſufficiency of the bail there is at the peril of 
the clerk, and he is reſponſible to the plaintiff; 
ſo that the plaintiff had not the liberty of ex- 
cepting to them; and the clerk is not reſpon- 
ſible, if they be deficient, in this court, cough 
he was in London“. 

If the plaintiff except againſt the bail, he may 
have a rule or warrant for a procedendo, unleſs 


Z 1 Will. 277. 15 Car. II. and note J). 
* Append. Chap. VIII. 1 Salk. 98. 
(E.] * 1 Salk. 97, 


R. M. 1654. 58. R. M. 
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they are perfefted in four days, after ſervice of 
the rule': and thereupon the /ame or different 
bail muſt juſtify, (as in other caſes,) within 
the four days, if the rule be ſerved in term; 
but if ſerved in vacation, it is ſufficient. for 
the defendant to give notice, within the time al. 
lowed by the rule, of an intended juſtification, 
on the firſt day of the enſuing term *. 

If bail be not put in and perfected in due 
time, a procedendo may be awarded"; which is a 
writ, directed to the judge of the inferior court, 
commanding him to proceed in the cauſe*, The 
procedendo removes the ſuſpenſion created by 
the habeas corpus; and a cauſe, once remanded 
thereby, cannot afterwards be removed or ſtayed 
before judgment'. This, writ may alſo be 
awarded, where it appears upon the return of 
the habeas corpus, that the court above cannot 
adminiſter the ſame juſtice to the parties as the 
court\below : As where an action is brought in 
London, for calling a woman whore *; or upon 
a cuſtom or bye-law, which is only ſueable 
there”. So where a Cauſe was removed from 


1 R. M. 16 Car. II. (c). P Stat. 21 Jac, I. e. 23. 
= New-Guide, K. B. 249; 63. 
and ſee Append. Chap. VIII. 42 Rol. Abr. 69. Carth. 
lr. | 75. | 
» R. M. 1654. $8. r 2 Bur. 777, 8. 2 Blac. 
„ Append. Chap. VIII, Rep. 1060. | 
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the mayor's court of London, by an habeas 
corpus cum cauſd, to which a return was made, 
ſtating a cuſtom under which the defendant was 
| ſued and arreſted, and error was ſuggeſted on 
the face of the proceedings below, this court 
would not ſtay the procedendo merely on that 
ground, but ſaid they would leave the defendant 
to his writ of error'. But, except in cauſes re- 


moved from London, the court will not enter 


into the validity of a bye-law, in a ſummary 
way, on the return of the habeas corpus; but 
put the parties to declare upon it, and demur*, 
If, after a procedendo to carry back a cauſe to 
an inferior court, the plaintiff recover, and 
then ſue out a ſcire facias againſt the bail below, 
and they remove the proceedings againſt them 
into this court by habeas corpus, this court 
will award a procedendo in the ſuit againſt the 
bail“. 

Where a habeas corpus is brought, after inter- 
locutory and before final judgment, in an inſe- 
rior court, and the defendant dies before the re- 
turn of it, a procedendo ſhall be awarded: be- 
cauſe, by the 8 & 99 W. 3. c. 11. the plaintiff 
may have a /cire facias againſt the executors, 
and proceed to judgment, which he cannot have 


» 6 T. R. 760. 6 T. R. 365. 
* 2 Bur. 775. 
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in another court; and by this means he would 
be deprived of the effect of his judgment, which 
would be unreaſonable”. So where an action 
was brought in the ſheriff's court of London 
againſt two partners, and one of them brought 
a habeas corpus, and put in bail for himſelf only, 
a procedendo was granted: for otherwiſe the 
Plaintiff would have been diſabled from going 
on, in either court“. | 

The record itſelf is never removed by a 1080 
corpus, as it is on a certiorari, but remains be- 
low ; and the return is only an account or 
hiſtory of their proceedings, ſtated and ſent up 
to the ſuperior court, to judge and determine 
the matter there: therefore if a cauſe be re- 
moved hither, by habeas corpus, the plaintiff ' 
here muſt begin de novo, and declare againſt the 
defendant as in cuſtody of the marſhal *. 

Upon a habeas corpus, the plaintiff muſt de- 
clare, if at all, before the end of the ſecond 
term after putting in bail, including the term 
in which it was put in”, If he do not declare 
within that time, the defendant's attorney 1s not 


* 1 Salk. 352. But ſee Cro. Jac. 620. by 
w 1 Str. 527. Which it appears, that an- 
* x Salk. 452. and ſee Skin, ciently the plaintiff had bree 
245. 6 Mod. 177. 1 T. R. terms to declare after bail 
372. put in. And ſee 6 T. R. 
1 Str. 631. Barnes, 90. 752, 


bound 
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bound to __ a declaration *; though the 
plaintiff cannot, he nonpros'd ſor want of it. 
Upon a recordari facias loquelam, however, by 
which both parties have a day in gourt; if the 
plaintiff do not appear, the defendant may 
ſign a judgment of ed and is entitled to 
coſts “. Ke ti 3 EEE 


+) 


R. M. 16 Gar, u. (0. a 12 
Cowp. 117. 1 T. R. 372. | 9 
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' attuat”"of Juppoſed Cod, of the MIX. 
<4 gn x12; and how far it is _confudered a ar 
the Commencement of” the Suit. 


HEN 2 deſendant is 3 o th 
cuſtody of the marſhal*, or has put in 
bail upon a cepi corpus, or habeas corpus*, the 


plaintiff, or any other perſon, may exhibit 1 


bill, and declare againſt him, as a priſoner of 
the court, in whatever action, and charge him 
with whatever injury he thinks proper *. 

Where the defendant is in actual cuſtody, he 


has the privilege of the court, and cannot he 


compelled to anſwer elſewhere; therefore if he 
were not to anſwer here, none could have re- 
medy againſt him*. And even where he is not 
in actual cuſtody, yet ſtill, when he appean 
and puts in bail, he is ſuppoſed to be in cuſtody 


'® » Hen, VI. 42. 27 Hen, *©* Cro, Jac. 620, 1 Salk 
VI. 6. a. 2 Inſt. 23. 4 Inſt, 352. 
72. 2 Bulſt. 207, 8. 4 R. E. 15 G. II. Coup 
b 31 Hen. VI. 10. 32 Hen. 455. 
VI. 4. 21 Hen. VII. 33. 2 Bulſt, 123. Curch. 378. 
Hob. 264, 5. Cro. Jac. 450. 1 Salk. 1, 2. S. C. 2 Bur. 
Godb. 339+ Cro. Car. 330. 105t, 1 T. R. 892. 
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of the marſhal," and may be proceeded againft 
accordingly. But an apptaratice alone, without 
bail, is not ſuffieient “; it being clearly ſettled, 
that where the defendint is not in actual cuſ- 
tody, no action can be legally commenced. 
2painſt him as a ptiſoner, until he Has filed 
bail t. It is the entry of bail in ſuch caſe which 
gives this court juriſdictionꝰ: and therefore 
where no bail is entered for the defendant, or 
where bail i is entered-for him by a wrong name, 
or there are ſeveral defendants, and no bail i is 
entered for one of them „the proceedings are 
void, and coram non judice. But it is faid, 
that by the ptactice of this court, though the 
defendant's bail be not taken and entered till the 
laſt day of term, and the bill be put in before, 
any time that term, it is well enough; yet, from 
the time of the bail, the deſendant is anſwerable 
a5 in cuſtody of the marſhal, and not before, in 
ſtrictneſs of law v. 

The bill againſt a priſoner is a ee in 


writing, and, except where the action is brought 


17 Hen. VI. 41. Cro. { Cro, Elia. 605. Moor, : 
Eliz, 60g. 694. Cro, Jac. 620. 
F 1 Sid. 373. 2 Keb. 368. * Cro. Eliz, 223. 
5. C. 1 Vent. 145. 2 Lev * Poph. 145. 
ty. 2 Keb. 790. 8. C. m Hob, zo. Cro. Jae. 
* 1 Vent, 335, 384. Jenk. 295. 8. C. 
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for a treſpaſs committed in Middſeſes", ſhould 
alledge the defendant to be in cuſtody: of the 
marſhal. Where the defendant is in actual cuſ. 


tody, the bil} ſhould be filed; on treble- penny 


ſtamped parchment, with the clerk of the des 
clarations, in the King's Bench office, beſore i 
copy of it is delivered to the defendant, or kf 
for him with the gaoler or turnkey “. But a 
declatation againſt a defendant at large upon 
bail is good, although a bill has not been filed; 
becauſe, if the bringing of a writ of error, ot 
any other reaſon; make the filing of à bill ne. 
ceſſary, it may be filed at any time. 1 
Where the defendant is in the aftual or ſup- 
poſed cuſtody of the marſhal, upon a bill of 
Middleſex or latitat, &c. the bill,” exhil 


againſt him as a' priſoner of the court, ls 6on- 


ſidered' as the commencement of the ſuit, and 
the bill of Middleſex or latitat, &c, merely u 
proceſs to bring him'into court . Such pro- 
ceſs, therefore, may be ſued out, though the 
defendant ought not to be arreſted upor it, be- 
fore the cauſe of action] and the plaintiff is 


n Dyer, 118. (a). 2 Bur. 960, But fee g In 
K. E. gs W. & M. 1244 
Reg. 3. § 1. (6). 8 Mod. Co. Elia. 271, Cro. Jac 
226, 7. | 561. 1 Vent. 28. 8 Mod. 


” Say. Rep. 49. 343. 1 Wilf, 148. 2 BY 


4 4 Will, 40, 144, Kc. 967. Doug. 62. 


allowed 
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allowed to give in evidence a cauſe of action, 
arifing after it is ſued out, and before the ex- 
hibiting of the bill, as well in the caſe of bail. 
able, as common writs*. It has been frequently 
ruled, however, that for certain purpoſes, a 
bill of Middleſex or latitat, out of this court, 
may be taken to be in nature of an original 
writ, in the Common Pleas*; and a latitat, even 
without a bill of Middleſex, if properly iſſued, 
and continued on the roll, has been holden to 
be a good commencement of the fuit, to avoid 
a plea of the ſtatute of limitations“, or a tender 
made after ſuing it out”, It was indeed ſaid by 
Holt, Ch. J. that * there is a difference be- 
« tween a civil action, and an action given by 
a ſtatute; for in the firſt caſe, the ſuing out 
a latitat within the time, and continuing it 
« afterwards, will be ſufficient; but in the other 
te caſe, if the party proceed by bill, he ought _ 
eto file his bill within time, that it may ap- 
e pear to be upon the record itſelf “: But 
upon a writ of error, all the judges in the ex- 


6 Cowp. 454 77. R. 4+ Raym, 1441. e. D® Bur, 
t Cowp. 456, g61. 
" Sty. Rep. 156, 178. * Cro. Car. 264. 3 
1 Sid. 53, 60, Carth. 133. 141. 
2 Ld, Raym, 880, 1 Str. » Carth, 233. 
559, 2 Str. 736, 2 Ld. * | 


0s chequer- 
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chequer-chamber held, that « /atitat is a kind 
of original in the King's Bench“. And dc 
cordingly, in two ſubſequent caſes “, it was 
holden to be a good commencement of the 
ſuit in @ penal action. Hence it appears, that 
a latitat may be conſidered, either as the 
commencement of the action, or only as pro- 
cels to bring the defendant into court, at the 
election of the plaintiff®: Though if it be 


ſtated as the commencement of the action, 


to avoid a tender, the 'defendant may deny 


that the plaintiff had any cauſe of action at 


the time of ſuing it out *; or if it be replied to 
a plea of the ſtatute of limitations, the defend- 
ant, in order to maintain his. plea, may ayer 
the real time of ſuing it out, in oppoſition to 
the tete. 

Where the proceedings are entered with a 
general memorandum, which relates to the fil 
day of term, and the cauſe of action appears, in 
evidence, to have ariſen after the firſt day of 
term, but before the ſuing out of the writ, the 
plaintiff may produce the writ, in order to 
ſhew, that it was really ſued out, ſubſequent to 


* 2 Ld. Raym. 883. * Zul. Ni. Pri. 151. 

Y Bridges v. Knapton, & Will. 146. 
Hardiman v. Whitaker, cited * 1 Will, 141, - 
in 2 Bur. 950. 3 Bur. 1243. 2 Bur. 950. 
Cowp. 454+ 
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the cauſe of action. And where, in a ſimilar 
caſe, the fact complained of was admitted by 
the defendant's plea of % aſſault demg/ne, the 
court held it to be well enough ſor the plain» 
tiff need not give any evidence on this plea, 
unleſs to aggravate damages: and the court 
will not nonſuit him, becauſe it is amendable 
by a new bills, In like manner, where the 
defendant pleads plene adminiffravit*, or a 
tender ', he has & right to ſet up. the fact againſt 
the fictitious relation, in order to ſupport his 
plea, ew ER 

Aſter verdict, a general memorandum, by 
which the cauſe of action appears to have 
ariſen after the action brought, has been al- 
lowed to be rectified by an examination of 
the real time of filing the 3i/l*,' or of the 
bail *, to which the bill relates; but the better 
and more uſual way is to file a new bill, and 
amend by it*, | ; 


* 1 Blac, Rep. 312. 3 Bur. 2 Keb. 790. S. C. and fee 
1241. 8. C. Carth. 114. 1 Show, 147. 
12 Str. 1271, 1 Wilſ. 171. 8. C. 
5. . [ d 1 Sid. 432. 2 Ley. 176. 

: 1 Sid. 432, T. Jon. 87. 3 Keb. 693. 

Coup. 456. S8. C. But ſee Carth. 113. 

* 1Sid, 373. 2 Keb. 368. 11 Str. 583. 2 Str. 1151, 

d. C. 1 Vent. 135. 2 Lev. 13. 1162. 1 Will, 104. 
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CHAP. X. 


of the Paociiviiion againſt Pa1SONBRE 
in the atual Cuſtody of the MARSHAL, 
previous to the Plea, 


Paisonzx, in the actual cuſtody of the 

marſhal, may be proceeded againſt by the 
Same plaintiff, at whoſe ſuit he was arreſted; or 
charged in cuſtody by a tbird perſon. And thy 
ſame plaintiff may proceed againſt him, either 
for the cauſe of action expreſſed in the pom 
or for a different cauſe of ation, | 


If a priſoner be turned over from one cuſtody 
to another, it is always conſidered as a continu- 
ance of the ſame impriſonment '. Therefore, 
where a deſendant, having been taken or charged 
in cuſtody of the ſheriff, or other officer, by 
meſne proceſs, is afterwards removed by babeqs 
corpus, and committed to the cuſtody of the 
marſhal, the proceedings againſt him are to be 
reckoned, from the time of his having been ſo 
taken or charged in cuſtody*. With this eXCEP- 


21 Bur. 439+ 5 'T. R. R. H. 26 G. III. 


tion, 
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tion, it is a general rule, that where the deſend- 
ant is committed to the cuſtody of the marſhal, 
upon a habeas *, or cepi corpus*, &c. before do- 
claration, the plaintiff ſhould declare againſt 
him, before the end of the term next after ſuciv 
commitment: or, in caſe of a ſurrender to the 
marſhal in diſcharge of bail, before the end of 
the term next after ſuch ſurrender, and due no- 
tice thereof. But the term of the commitment 
or ſurrender is to be accounted one, although 
the defendant was not communed or ſurrendered 
till the laſt day of vacation, 

The mode of proceeding by the ſame plaintiff, 
againſt a priſoner in cuſtody of the marſhal, 
upon proceſs in treſpaſs, or by attachment of 
privilege t, is by filing a #7 againſt him, as a 
priſoner of the court, with the clerk of the de- 
clarations in the King's Bench office; and deli- 
vering a copy of it, on treble-penny ſtamped pa- 
per, to the defendant, or turnkey at the King's 
Bench priſon. But the delivery of a declara- 
tion is ſufficient, without a bill, where the pri- 
ſoner is in cuſtody upon proceſs by original. 
By the practice of this court, no declaration can 


© R. M. 16 Car. II. (6). and note (a). 8 Mod. 306. 
6 Mod. 21. VX. H. 26 Geo. ITT, and 
4 R. M. 1654. 411. R. E. fee R. T. 1 Ann. Reg. 2. 
5 W. & M. Reg. 3-41. (a). R, T. 2 Geo. I. (a). 
þ Mod, 254. R. T. 2 Geo. I. 1 Cro. Car, 330. 
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be delivered againſt a priſoner, in cuſtody of the 
marſhal, at the ſuit of the /ame plaintiff, except 


in tern“. And formerly, the defendant was 
me: into court, by rule, in order to be 


charged with a declaration; there being no oc» 


caſion for a babeas corpus, where it was in the 


ſame court. But now, this practice is diſuſed : 
and there is no occaſion for an afidavit of the 
delivery of the declaration, where the defendant 
is in cuſtody of the marſhal . 

The time and manner of proceeding againſt a 
priſoner, by the /ame plaintiff for a different 
cauſe of action, are the ſame as by a zhird per- 
ſon. But neither the plaintiff nor a third perſon 
can charge him with a civil action, when he is 
in cuſtody of the marſhal, or in any other cuſto- 


dy, on a criminal account, without leave of the 


court', or a judge“. And a priſoner in cuſtody 
on an ettachment, for a contempt, is holden to 


be a priſoner in cuſtudy on a criminal account, 
within the meaning of this rule". But a perſon 


» 2 Bur. 1051, 2. . 1 Salk. 354. R. T. 2 Geo. I. 
I 14. 2 Lil. P. R. 357. (a). 
* R. E. 5 W. & M. Reg. 3. Imp. K. B. 518. 
& 2. (a). n Pr. Reg. 325. but ſee 
T. Raym. 58, 1 Sid. 90. Pr. Reg. 326, 7. Barnes, 
S. C. 1 Lev. 124. 1 Sid. 380. 2 Blac. Rep. 970. as 
154 8. C. 1 Lev. 146. to fugitives, &c, 12 
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in cuſtody under an attachment, for non-paymeat 
of coſts, may be charged with an execution, in a 


different action, as a matter of courſe . And 


one who is attainted of felony, or even treaſon, 
may be charged with a civil action by leave of 
the court, or a judge; fo as it be not to defeat 
the effect of the king's pardon, by * him 
from going abroad”, 


A priſoner once committed to the bp of 
the marſhal, is liable to be charged with a. civil 


action, either by the /ame plaintiff or a third per» 


ſon, as long as he remains in actual cyſtody, 
For though it be a rule, that a priſoner once ſu- 
perſedeable is always ſo, yet this holds only wich 
regard to the ſame plaintiff, at whoſe ſuit he was 
Juperſedeable 3 and even with, regard o him, 
it muſt be underſtood with this qualification, 
that the priſoner i is only ſuperſedeable, fo long as 
he remains in the ſame cuſtody, and under the 
Jame proceſs z for the moment the nature of the 
cuſtody is changed, the rule ceaſes, Therefore 
if a priſoner, on meſne proceſs, be ſuperſedeable 
for any irregularity, as for want of the demand 
of a plea, he cannot take advantage of it, after 


© 4 T. R. 316. S8. C. Caſ. ng. Hardw, 190. 
2 Salk. coo. 7 Mod. 1 Blac. Rep, zo. 1 Will. 
153. 2 Ld. Raym. 848. 217, Foſt. 61. 8. C. 
S8. C. Id. 1572. 2 Str. 873, 12 Bur, 1048, 


he” 


— 


— 


tody, and delivering a declaration, which is a 
mere copy of the bill, to the turnkey, In vaca- 
ion, there was formerly no way to charge him, 
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he is charged in execution; ſuppoſing he has 
any opportunity of applying on that ground, be. 
fore he is charged in execution“. And it has 
been holden, that a creditor may lawfully enter 
a detainer againſt his debtor, who is in fact reſi- 
dent within the walls of the priſon, Ie he 10 
not there by compulſion ?, | 

The mode of charging a priſoner with an ac- 
tion, in cuſtody of the marſhal, in term time, is 
by filing a bill againſt him, as being in ſuch cuſ · 


but by making an entry in the marſhal's book, 
in the King's Bench office, that he ſhould re- 
main in cuſtody, at the ſuit of the intended plain» 
tiff, which was deemed ſufficient to charge him, 
provided he were then in actual cuſtody ; for if 
he were at liberty, he might have been arreſted *, 
But in a modern caſe*, where- this matter. was 
fully diſcuſſed, the court of King's Bench were 
of opinion, that the right method of charging 
the defendant with a new ſuit, in vacation, is to 
file a bill as of the preceding term; and then to 


- T. R. 591. EINE and ſee Append. Chap. X. 
3 T. R. 392. XI. [A.] 


t 6. Mod. 254. 1 Salk, % 2 Bur, 1052, 
213, I4+ 345+ 3 Salk. 150, | | 
ED | deliver 
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deliver to, or leave for the defendant, being in 
cuſtody, a copy of the declaration, as of the pre- 
ceding term, and to make an affidavit thereof”, 
And where the defendant is charged in vacation, 
upon a cauſe of action ariſing after the laſt term, 
there ſhould'be a ſpecial memorandum, ſimilar to 
that againſt an attorney under the like: circum- 
ſtances", ſtating the day of bringing the bill into 
the office of the clerk of the declarations; For 
preventing, however, the detainer'df priſoners, 
charged by declarations, in the cuſtody of the 
marſhal, where the cauſe of action againſt | them 


does not amount to ten pounds, it is a rule*, 


* that no declaration ſhall be ſufficient cauſe of 
« detaining ſuch priſoner in cuſtody, unleſs an 
« affidavit, that the plaintiff's .cauſe of action 
« againſt him does amount to ten pounds or up- 
« wards, ſhall be firſt made and filed with the 
« clerk of the rules, and the ſum ſpecified in 
« ſuch affidavit indorſed by him on ſuch declara- 
* tion, before the ſame is left with the turnkey.” 
But this rule is confined to cafes where the pri- 
ſoner is charged with a nc action; and does not 
apply, where he is proceeded againſt by the /ame 


as to the affidavit; ſhal, Ante, 202 
which does not ſeem to be +; T. R. gag. and fre 
neceſſary, where the deſend- Append. Chap. X. XI. [ B.] 
ant is in cuſtody of the mar- R. E. 15 G. II. Reg. 3. 


. plaintiff, 
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plaintiff, for the cauſe of action expreſſed in he 
ceſs”, 

When a bill is filed againſt a priſoner i in cut. 

tody of the marſhal, if a copy of it be delivered 


for him to the turnkey, four days excluſive be- 


fore the end of the term, a rule to plead given, 
and a plea demanded, the. defendant ſhall 
plead as of that term; but if the bill be not 
filed, and the copy delivered, four days excluſive 
before the end of the term, the defendant _ 


| imparl until the next tetm *, 


7 Barnes, 76. Pr, Reg, R. k. 5 w. 4. Reg 
30. Caf, Prac. C. B. 144+ 1 (a). | 
Cc. 
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CHAP, Xl. 


Of the PaCcanDINGs againſt Nabend 


in the actual Cuſtody of the SHERIFF, Ve. 
Previous to the Plea. | 


Reon the making of ihe ft ſtatute 4 & [ 
W. & M. c. 21. there could have been no 
dechration in this court, againſt a defendant in 
cuſtotly of the ſheriff, or other officer by whom 
he was arrefted j but the plaintiff was obliged to 
bring a habeas corpus cum cauſa, and ſo turn bim 
over to the cuſtody of the marſhal, in order to 
charge him with a declaration . Bot now, by 
the above ſtatute, which was paſſed to relieve 
plaintiffs from the trouble and expence of bring- 
ing up priſoners by habeas corpus, © If any de- 
© ſendant be taken or charged in cuſtody, at 

« the ſuit of any perſon, upon any writ, out of 
« any of the caurts at Weſtminſter, and impri- 
© ſoned for want of ſureties for his appearance, 
« the plaintiff in ſuch writ may, before the end 


* Gee the preamble to the 1061. 1 T. R. 0 Ante, 
ſtatute, R. M. 1664. J. 174. 
R. E. 5 W. & M. Reg. 3. 51. r wil e. 7. . 
(2). 1 Will, 120. 2 Bur. 192. | 
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* of the next term after ſuch writ is returnable, 


et Jeclare® againſt ſuch priſoner, in the court out 
ce of which the 'writ iſſued, . whereupon the ſaid 
* priſoner was taken and impriſoned, or charged 
in cuſtody ; and may cauſe a true copy theredf 
te to be delivered to ſuch priſoner, or to the 
« gaoler or keeper of the priſon or gaol, in 
« whoſe cuſtody ſuch priſoner ſhall be or re- 

„ main: to which declaration the ſaid i 
« ſhall appear and plead ; and if ſuch priſoner 
« ſhall not appear and plead to the ſame, the 
« « plaintiff in ſuch caſe ſhall have judgment, in 
« ſuch manner as if the priſoner had appeared, 
« and refuſed to anſwer or 6 to ſuch declara- 
ce tion. 


And by the ſame ſtatute, $ 3. ce In all * 
tc tions, againſt any priſoner detained in priſon, 
« by virtue of any writ or proceſs iſſued out of 
te the court of King's Bench, it ſhall be alledged 
« in cuſtody of what ſheriff, bailiff, or ſteward 
« of any franchiſe, or other perſon having the 
return and execution of writs, ſuch priſoner 
« ſhall be, at the time of ſuch declaration, by 
te virtue of the proceſs of the ſaid court, at the 


The words of the ſtatute are, that the plaintiF may - 
elare, &c. and therefore, though uſual in practice, it does 
not ſeem to be neceſſary to file a 18 W a priſoner „ 
cuſtody of the ſheriff, &c, 21 


00 ſuit 
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« ſvit of the plaintiffs ; which allegation ſhall be 
« as good and effectual, to all intents: and pur- 
« poſes, as if ſuch priſoner or priſoners were in 
« the cuſtody of the marſhal.” If the declarg- 
tion, therefore, do not alledge, either expreſsly 
or by implication, at whoſe ſuit the defendant is 
in cuſtody, it will be bad on a general demur- 
ter-. This allegation, however, is only neceſ- 
ſary, where the plaintiff proceeds upon . in 
treſpaſs, or by attachment of privilege. | 

Upon this ſtatute, a defendant in As actual 
cuſtody of the ſheriff or other officer, upon 
meſne proceſs, may be proceeded againſt by the 
/ame plaintiff, at whoſe ſuit he was arreſted, or 
by a third perſon ; by the former upon the ori- 
ginal caption, by the latter upon a ſubſequent 
charge, and by either of them upon a recaption, 
by virtue of an gſcape warrant*, 

The mode of charging a defendant in the 
actual cuſtody of the ſheriff, &c. for a bailable 
cauſe of action, is by making an affidavit there- 
of, and*ſuing out proceſs, which ſhould be duly 


marked or indorſed for bail, and left at the ſhe- 


riff's office. But if the cauſe of action be not 
bailable, the ſame plaintiff, or a third perſon, 


' 2 Ld, Raym. 1362. 1 For the time of declaring 
Wil. 119, 120. and ſee Ap- upon a recaption, ſee R. T. 
dend. Chap. X. xl. [C.] 6 Ann, 6 Mod. 21, 254. 


P may 


at large, by ſerving him with a copy df proceſs”, 


of E. 5 W. & M.* if the declaration be not 


the defendant ſhould remain in cuſtody for tv 


fecond term after ſuck impriſonment ; the judges, 


of the two terms; and conſequently, that the 


* declaration, after the end of the ſame term in 


© Reg. z. 5 6. and ſee 3 Bur, 1448. 4 Bu. 
Carth. 469. 1 Salk. 98. 2060, 
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may proceed againſt the defendant, as if he were | 


When the defendant is taken and detained; ot 
charged in cuſtody of the ſheriff, &c. the ſtatute 
expteſsly provides, that the plaintiff may de- 


clare againſt him, before the end of the next 


term after the proceſs is returnable; and by rule 


filed withift that time, the priſoner. ſhal be di. 
charged on comifion bait, But a ſubſequent 
rule having rather ambiguouſly requited, that i 


terms, and the plaintiff ſhould not declare againſt 
him within that time, the deſendant hold be 
diſcharged out of cuſtody, after the end df the 


in fayour of liberty, determined, that where 4 
defendant was arreſted in one term, on a writ 
returnable the next, the term in which the de- 
fendant was arreſted ſhould be reckoned'as one 
defendant ſhould be diſcharged, for want of 1 
which the writ was returnable '; This practice, 


T. R. 105. R. T. 2 Geo. I, 


8. C. 
however, 


ver, 
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however, has been ſince altered; and it is now 
ſettled, agreeably to the lerter and intention of 
the ſtatute, that *“. in all cafes where a ptiſoner 
« is taken or charged in cuſtody, by meſne 
« proceſs iſſuing out of this court, the plaintiff 
« may declare againſt him, before the end gf 
« the next term after the return of the proceſs, 
« by virtue whereof he was taken or charged in 
« cuſtody . And a plaintiff need not declare 
againſt a priſoner, until the end of the term 
next after the return of the writ, even though 
there was time in the term in which the writ 
was ſued out, to have made it returnable in that 
term, and it be 1 in fact made returnable 
until the next term. The term however, ia 
which the proceſs, whereon the defendant was 
arreſted, is returnable, is till accounted one of 
the two terms; although it be returnable on the 
laſt day of the term. And the plaintiff can- 
not declare before the return of the proceſs, 
upon which the defendant was taken or charged 
in cuſtody ®, | 

If the defendant. be taken 1 detained, or 
charged in cuſtody of the ſheriff, &c. for a 
bailable cauſe of 1 a copy of the declara- 


x R. H. 26 Geo. 111, „ k. E. j w. & M. Reg. 3 
16 T. R. 547. 91. 
"R. T. 2 Geo. I. (a). 
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tion ſhould be delivered perſonally to the de- 
fendant, or left for him with the gaoler, or 
keeper of the gaol or priſon, in whoſe cuſtody 
he is confined ©; it not being ſufficient, in ſuch 
caſe, to leave a declaration in the office, to 
which ' the defendant is not obliged to plead, 
and on which the plaintiff cannot take a te- 
gular judgment. And .* if any gaoler ot 
ce keeper of a priſon, having received à copy 
*« of a declaration, againſt any priſoner in his - 
© cuſtody, ſhall ſuppreſs the ſame, and not de- 
ce liver it forthwith unto ſuch priſoner, an at- 
« tachment ſhall be iſſued againſt him.” But 
if the defendant be ſerved, in cuſtody of the 
ſheriff, &c. with a copy of procels, at "the 
ſuit of the ſame or a different plaintiff, it is not 
neceſſary that a copy of the declaration ſhould 
be delivered perſonally to the defendant, or leſt 
for him with the gaoler or turnkey ; but it may 
be delivered or filed, abſolutely or de bene «fe, 
and the plaintiff may proceed thereon, as if the 
defendant were at large”. 


The plaintiff having declared, an offdevi 
ſhould be made and W—_ with the clerk of the 


| e Stat. 4&5 W, & M. IR. E. 5 W. & M. Rq. 3. 
c. 21. 97. | 
RE | - XY . Toe „ 
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rules, before the firſt day of the enſuing term*; 
ſtating the delivery of a copy of the declaration, 
and the time when, and perſon. to hom, the 
ſame was delivered; if to a gaoler or turnkey, 
that he acknowledged the defendant was then a 
priſoner in his cuſtody *; and that the defendant. 
was arreſted, or charged in cuſtody, by proceſs 
of this roork returnable before the delivery of 
the copy *. The time when ſuch affidavit was 
filed, ſhould be entered thereon, by the clerk of 
the rules, and a copy of it produced to the ſe- 
condary, before judgment*. Hence it is ne- 
ceſſary, and uſual in practice, where the defend- 
ant is in cuſtody of the ſheriff, &c. to have three 
copies of the declaration; one to be delivered to 
the defendant, or left for him with the gaoler or 
turnkey ;; another to be annexed: to the original 
affidavit of ſuch'delivery, and filed with the 
clerk of the rules; and a third, to be annexed 
to an office copy of ſuch affidavit: on this laſt 


copy, the maſter will give a rule, which the 


clerk of the rules enters in his paper, for the 
defendant to appear and plead; and on default 
thereof, judgment wy be ſigned”. | 


R. H. 26 Geo. III. . e.. a . ar. 
t R. E. 5 W. & M. Neg. 3. 5. 2. (a). 

{ 2. and fee Append, Chap. " 1d. ibid, (3). } 
X. XI. [D.] 1 


» 
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The times of appearing and pleading, when 
the defendant is in cuſtody of the ſheriff, &c. 
ate regulated as follows : That “ upon every 
« arreft, by meſne proceſs out of this court, 
«* returnable the firſt day of Eaſter or Michael- 
« mas term, if a copy of the declaration be de- 
« livered againſt the defendant, before one month 
. &* from the day of Eaſter, or the morrow of All 
& Souls,” (that is, before the third return of 
Faſter term, or of Michaelmas term, as it then 
ſtood ,) % and affidavit thereof made and filed, 
and the deſendant do not appear, before the 
« end of ten days after thoſe terms reſpeQively, 
«« judgment may be entered againſt him, if rules 
te have been given: but if he appear within that 
© time, he ſhall-imparl until the next term; 
* ynleſs the action be in London or Middleſex, 
t and the defendant be in priſon within forty 
* miles of London or Weftminſter; Then, though 
5 he appear before the expiration of that time, 
ce he ſhall plead: 09 days before the effoin-day 
K of the next term: and in default thereof, 


&« rules having been given, judgment may be 
te entered N him as aforeſaid *,” 


This term having been *R. K. w. **. * 3. 
fince ſhortened, by the ſtatute 3. 


24 Geo. II. C. 48. 


A | "That 
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That % if à copy of the declaration be de- 
« livered againſt iſuch defendant, on ar after ane 
month from che day of Eaſter in Eaſter term, 
« or the morrow of All Souls in Michadmas 
« term, or in Hilary or Trinity term, and there- 
upon the plaintiff give nules to appear and 
« anſwer, then, if the defendant appear 7tvo 
« days before the eſſoin-day of the next term, 
« he ſhall imparl until the next term; but if he 
te do not appear within that time, judgment 
te may be given againſt him?,” 

And that „ if a writ be returnable in any 
te term, and a copy of the declaration have been 
te delivered before the eſſoin- day of the next 
« term, the plaintiff, in ſuch next term, may 
« give rules to appear and anſwer: And if the 
te defendant do not appear and plead, upon the 
« expiration of the rules, judgment ſhall be 

« oiven againſt him.“ 

When the defendant is in cuſtody of * 
ſneriff, &c. the demand of a plea is unneceſ- 
lary*. And where a plea is filed by the de- 
fendant, at an earlier time than by the rules 
of the court he is compellable to plead, he 
muſt, in order to prevent ſurpriſe, give no- 


R. E. 5 w. & M. Rg. 3. 1 T. R. 591. 6 T. R. 


3 52 
» Id. 55. 4 
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tice of his plea*: But no ſuch notice is re. 
quired, where the plea is filed in regular time. 
In other reſpe&s, the proceedings ſubſequent to 
the declaration, againſt a defendant in cuſtody 
of the ſheriff, &c. are ſimilar to the proceedings 
againſt him, when in cuſtody of the marſhal, | 


d 4 T. R. 664 0 5 T2 R. 173 5 


. 
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CHAP, XII. 


Of the PROCEEDINGS againff PRISONERS 
in the actual Cuſtody of the MARSHAL or 
SHeRTee, tc. Jars to the Plea. © 


F TER the felivery of the FOE 

. againſt a priſoner, in cuſtody of the mar- 
ſhal or ſheriff, &c. except on a ſurrender in diſ- 
charge of bail, the. plaintiff ſhould proceed to 
trial, or final judgment, within three terms next 
after ſuch dectatation delivered, if by the courſe 
of the court he can ſo proceed ; of which three 
terms, the term of the declaration is one*; and 
ſhould cauſe the defendaat to be charged in exe- 
cution, within tuo terms next after ſuch trial or 
judgment; of which two term, the term * 
the trial was had, or judgment obtained, is alſo 
one *; in caſe no writ of error be depending, nor 
injunction obtained, for ſtay of proceedings: 
And if any writ of error be depending, or injunc- 
tion obtained, then within re terms next aſter 
the judgment be ere. the writ of error non- 


. H. 26 Geo, Ul. " And fee R. T. 2 Geo. I. and the * 
1 2 
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pros d or diſcontinued, or the injunction dif. 
ſolved ; including the term of the affirmance, 
nonpros, diſcontinuance, or diflolying the injunc- 
tion *. 

In cafe of a furrender to the marſhal, in dit. 
charge of bail, after declaration, the plaintiff 
ſhould proceed to trial, or final judgment, 
within three terms next after ſuch ſurrender, 
and due notice thereof, if by the courſe of the 
court he can ſo proceed; of which 'three terms, 
the term of the ſurrender is-one® ;..br, in caſe of 
4 ſorrender in diſcharge of bail; after final judg- 


ment, he ſhould | cauſe. the [defendant to be 


charged in execution, | within 4200" terms next 


after ſuch ſurrender, and due notice thereof; of 


which two terms, the term of che ſurrender is 
alſo one; in caſe no vrit of error be depend. 
_ nor injunRtion-obrained, ſor ſtay of proceed - 

And if any writ of error be depending, 
Re injunQion obtained, then within #00 * 
next aſtet the judgment be affirmed, &c. 
when a deſendant ſurrenders in diſcharge of — 
in the vacation after trial and verdict againſt him, 
the Jury" term is not rn as one * 


3 4 Geo. I. (8). I hs 48 
1 Will. 29). 7 Wil. 325. R. H. enen os 
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the two ; but the plaintiff is allowed the two fol. 
lowing terms to charge him in execution. 

The mode of proceeding to trial and final 
judgment againſt a priſoner, is the ſame as in 
common caſes, except that notice of trial to the 
gaoler or turnkey is deemed ſufficient*. And in 
order to charge a defendant in execution, the 
proceedings muſt be entered on record, and the 
judgment-roll docketed and filed: after which, 
if the defendant be a priſoner in the King's 
Bench priſon, the plaintiff's attorney ſhould ob- 
tain a rule, from the clerk of the rules, for the 
marſhal to acknowledge him in his cuſtody*; 
and the marſhal, being ſerved with a copy of the 
role, will write his acknowledgment at the bot- 

tom of it, which ought to be of the, /ame term 
in which the deſendant is charged in execution, 
and not of a preceding term. A cummittitur- 
piece ſhould be then drawn vp, on uoſtamped 
parchment, ia the. form of a bail - piece i, and 
filed with the;clerk of che judgments, in order 
that he may enter the commiltitur. on record: 
And it is uſual, beſore this is done, to enter the 
committitur in the * n kept at the 


6 T. R. 776. N „r 
1 8. All. : Append. Chap, xi. a 
. r. a Ce. f. $2. (9), ls! 
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King's Bench office. The committitur ſhould 
be actually entered on record, before the end of 
the ſecond term incluſive after the judgment, 
otherwiſe the defendant is ſuperſedeable z and 
there is no extenſion of the time to the continu- 
ance-day aſter term, nor is it ſufficient, that 
there be an entry in the marſhal's book in time“, 
It is alſo uſual for the clerk of the judgments, at 
the end. of every term, to ſend to the marſhyl a 
docket or liſt of the committiturs, which have 
| beea entered in that term, ſtating therein, the 
names of all the plaintiffs, at whoſe ſuir the de- 
fendant is charged in execution; from which 
docket or liſt, an entry is made by the marſhal. 
And where the clerk of the judgments had made 
a miſtake, in omitting the name of one of feve- 
ral plaintiffs, in his docket tranſmitted to the 
marſhal, it was rectified by the cobft, at the in- 
ſtance of the clerk', Where the defendant has 
been one committed, a fecond commitment for 
the ſame cauſe, before the firſt is diſcharged, vr 

notice given that it is abandoned, i is clearly ins 
formal“. But where the deferidant being de- 
knowledged by the marſha] to bel in his _— 


*1 
4 2 Bur, 1019. Imp. k. 5 Capra another v. Par 
P. 589. | font, M. 36 Geo. III. 
* 2 Str, 1215, 1226. 3 "1 T. R. 42). 
Bur. 1841. | p 
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at the ſuit of A, it was moved that he might be 
charged in execution alſo, on- a judgment of 
outlawry in another action, at the ſuit of B, the 
court ordered the ſame in the firſt inſtance . 


To charge the defendant in execution in & 
county-gaol, a writ of. capias ad ſatisfaciendum 
muſt be ſued out, and lodged with the ſheriff*. 
If the defendant be removed, after declaration, 
to the Fleet, or found in the priſon of an inferior 
court, the mode of charging him in execution is 
by writ of habeas corpus ad ſaiisfaciendum, re- 
turnable in court, on a day certain in term; and 
the number of the judgment-roll muſt be in- 
dorſed on the habeas corpus?. Nor is the pri- 
ſoner bound to give notice of his removal; but 
the plaintiff muſt take notice of it at his peril: 
Therefore where a priſoner, who had been ſur- 
rendered in diſcharge of his bail, and afterwards 
removed to the Fleet, without giving any notice 
to the plaintiff, was charged in execution, as a ' 
priſoner in the King's Bench, the court granted 
a ſuperſedeas; for the plaintiff ſhould have de- 
manded to ſee the priſoner, and, if not pro- 
duced, would have known where to find him, 
and bring him back by habeas corpus, to charge 


" Amer v. Martin, T. 16 ſee Barnes, 369. 
Geo, III. P 1 Sid, 100. R. M. 1654, 
O Imp, K. B. 514. But 9 7. R. T. 2 Geo. I. ). 


is him; 


222 or THE PROCEEDINGS 
him; and it would be putting difficulties upon 
priſoners, to oblige them to give notice . When 
the defendant is charged, by any of theſe means, 
the execution is conſidered. as executed; and 
therefore, where the plaintiff afterwards died, it 
was holden that his executors were not bound to 
revive the judgment by /cire facias ;. or to my 
the defendant. in execution de v 

If the declaration be not delivered, and an ab 
fidavit thereof duly made and filed, (where the 
defendant is in cuſtody of the ſheriff, &c.) or if 
the plaintiff do not proceed to trial or final judg- 
ment, or cauſe the defendant to be charged in 
execution, in due time, the defendant may be 
diſcharged out of cuſtody, by writ of /uper/ededs 
-or otherwiſe, according to the courſe of the 
court, on filing common bail by bi/}, or enter» 
ing a common appearance by original ] unleſs, 
upon notice given to the plaintiff's attorney, 


good cauſe be ſhewn to the contrary *, And the 


defendant may alſo be diſcharged out of cuſtody, 
when the action is abated, diſcontinued, or de- 
cided in his favour, 

To diſcharge a priſoner for not FO Ik or 
for not proceeding to final judgment or execu- 


1 2 Str. 1153+ ſee R. E. 5 W. & M. Reg. 3. 
r King v. Millet, H. 22 6 6. R. T. 2 Geo. I. Say. 
Geo. III. Rep. 111. 
R. H. 26 Geo, III. And 


tion, 
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tion, in doe time, the defendant's attorney or 
agent ſhould obtain a cer:ificate*, or copy of the 
cauſes wherewith he ſtands charged, from the 
rlerk of the papers of the King's Bench priſon, 
if in cuſtody of the marſhal ; or, if in cuſtody of 
a ſheriff or other officer, from the gavler or 
keeper of the priſon in which he is confined *; 
and, in the latter caſe, an affidavit muſt be malls 
of his having ſigned the ſame” : upon which a 
ſurnmons ſhould be taken out, and ſerved on the 
plaintiff's attorney or agent, to attend a judge, 
and ſhew cauſe, why the defendarit ſhould not 
be diſcharged out of the cuſtody of the mar/hal ; 
or, if in cuſtody of a ſheriff, &c, why a writ of 
ſuper/edear ſhould not iſſue to diſcharge him, on 
filing common bail by 44/4, or entering a. com- 
mon appearance by original, At the time ap- 
pointed by the ſummons, the plaintiff's attorney 
or agent either attends and conſents to an order, 
ſhews cauſe againſt it, or does not attend. In 


e u was Iormurly necelſary 
to get & certificate from the 
clerk of the declarations, that 
no bill or declaration was filed therefore it is now diſpenſed 
in his office againſt the de- with. | 
ſendant. R. T. 2 Geo. I. R. T. 2 Geo. I. $1. (. 
Ft. ). x Str. 474+ But * Imp. K. B. 322, 625. 
this certificate was found to and ſee Append, * * 
* , . e 4 

S 


bill or declaration might be 
ſhewn for cauſe againſt the 


defendant's diſcharge, and 


— 
7 
1 
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the latter caſe, an affidavit being made of the 
ſervice and attendance , the judge will make an 
order for the defendant's diſcharge, on the firf 
ſummons *, if the application be for not declar- 
ing: but if it be' for not proceeding to judgment 
or execution in due time, there muſt be three 
ſummonſes?, before the Judge will make an or- 
der for non-attendancez and in a country cauſe, 
the order, on an attendance, is not abſolute ig 
the firſt inſtance, but only an order »j#, unleſs 
cauſe be ſhewn in a week, to give the agent an 
opportunity of writing to his client ſor inſtruc- 
tions. When an order is made for the defen 

ant's diſcharge, common bail ſhould be fi 

with the olerk of the common bails by bill, ot a 
common appearance entered with the filacer by 
original*: and if the defendant be in cuſtody of 


| the marſhal, a certificate from the clerk of the 


bails or filacer, of the bail being filed, or an ap- 
pearance. entered, will be a ſufficient ground for 
diſcharging him, without a ſuper/edeas . But if 
the defendant be in cuſtody of a ſheriff or other 
officer, he muſt ſue out a writ of /uperſedeas ©; 


* Append, Chap, XII," * Imp, K. f. 526, 


[D.] ; d R. T. a Geo. I. $2, (4). 
* Imp. K. B. 523. * Append, Chap. XII. 
4. 526. IE.] „en 491.4 
. ibid j 
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for iſſuing which by Jill, the bail-piece, ſigned 
by one of the judges; is. a warrant to the officer; 
with whom it is to be leſt; and he delivers it 
over to the clerk of the common bails td 
fed“. By original, the writ of Juper ſedea} is 
made out by the Hlacer“. auth EO 

Having thus ſhewn in what manner the de. 
fendant is to be diſchar ie will be proper. to 
conſider what cauſes will be ſufficient to prevent 
his diſcharge, for 'not declaring, proceeding to 
rial or final judgment, or charging him in exe- 
cution, Where there are two defendants, and 
one of them is arreſted and detained in priſon, 
but the other abſconds, ſo that the plaintiff is 
obliged to proceed to outlawry againſt him, this 
ſeems to be a good cauſe for not declaring 
againſt the defendant who is in priſon, until the 
other defendant be outlawed. But it is ſaid, 
that in ſuch caſe the (plaintiff muſt move for | 
time to declare, b og the ee in cuſ- 
tody ?“. 

Aſter declaratinn, if the venus be laid in a 
"_ where the aſſizes are holden but once a 


RT. 2-Geo. I, 52. (). Jr. contre. N 
* Trye, in pr. 1 Per Cur. E. 12 oe 
' Barnes, 401. 2 'Blac, 2 Cromp. 9. 

Rep. 759. Pr. Reg. 32. 


Q : year, 
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court, for the plaintiff to try his cauſe in three 


in writing, ſigned * the defendant or his attor- 
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year, it may be impoſſible, by the courſe of the 


terms: this therefore, when it happens, is al. 
lowed to be a good cauſe for not proceeding to 
trial. So where the writ, in a country cauſe, 
was returnable in Michaelmas term, and the 
plaintiff declared in Hilary, and the defendant 
imparled till Eaſter term, by which means the 
plaintiff was diſabled from proceeding to trial 
till the next ſummer aſſizes, a Judge refuſed to 
grant a ſuperſadaas. And in like manner, 
where the court take time to give judgment on 
demurrer, &c. they will not ſuffer the plaintif 
to be prejudiced, but will allow this to be a good 
cauſe for not. proceeding to final Judgment, . 


Aſter trial or final judgment, a writ of error 


and injunction are, whilſt they continue in force, 


good cauſes for not charging the defendant in 


execution', And a regular treaty of accom- 
modation, or agreement for a compromiſe, is 
in any ſtage of the action, a good cauſe for not 
declaring, c. But no treaty or agreement is 
ſufficient to prevent a ſuper/edeas, unleſs it be 


d Barnes, 383. | 1 2 Will. 380. R. H. 26 
cri and Wiggin, T. Geo. III. 

28 Geo, III. 4 Bur, 2063. 3 WI. 
Y Barnes, 383. 459» 
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ney, or ſome perſon duly authorized by the 
defendant; and it be. expreſſed therein, that 
E the "defendant's re- 
veſt ®. 

N If the defendant be ſuperſeded, or ſuperſede- 
able, for want of proceedings before judgment, 
the plaintiff may, nevertheleſs, take or charge 
him in execution, at any time ter judgment. 
But he cannot do ſo, if the deſendant be ſuper- 

ſeded, or ſuperſedeable, for want of being charged 
in execution“. And in the latter caſe, the de- 
fendant cannot be holden to ſpecial bail in a 
ſecond action, upon the judgment?. The per- 
ſearas, however, in the firſt action, cannot be 
pleaded in bar of the ſecond": And after judg- 
ment obtained in the ſecond action, the defend - 
ant e be taken in executionꝰ. 


„L. E. 26 O. II. ». T2 es L. $1. (0). 
„K T. 2 Geo.I. 61. (6). 
iT. R. 591. (a). Davie 


and Brown, in the exchequer, 
M. 27 Geo. III. $.P. 
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TY HE: er, of this coutt are fi and 
- principally, the, Judges. conſiſting, « of the 
LordC Chief Al uſtice, created by writ, and three 
other, juages, created by letters potent z, who, 
by the ſtatute 13, W. III. C. 5a. oh their places 
guamdiu bene /e geſſerintʒ and no as forracrl, 
| durante Lene ,placite: And Fax pooh . Nature 
1 Geo. III. c, 23. enacted at the earneſt Te: 
- commendation of the king himſelf from the 
thtone, the Judges are continued in their offices 
during their good behaviour, notwithſtanding 
any demiſe al the crown, (which was formerly 
held * immediately to vacate their ſeats; ) - his ˖ 
majeſty having been pleaſed to declare, that he 
looked upon the independence and uprightnels 1 
of the judges, as eſſential to the impartial admi- | 


niſtration of juſtice*; as one of the beſt ſecuri- 
| ec 


2 2 Ld, Raym. 747. d Com, Journ, 3 Mar, 1761. 
8 29 | | ties 
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ties of the rights and liberties of his fubjets; 
and as moſt conducive: to the honour of the 
crown. Secondly, the clert F The cron, or 
king's coroner and attorney, uſually called the 
maſter of the crown office, who holds his place 
for life, by letters patent under, the great, ſeal; 
and has the appointment of his ſecondary and 
clerk in court, and of the clerk of the rules, 
examiner, calendar-keeper, and clerk of the 
grand-juries. . Thirdly, the prothonotary, or 
chief tlerk for enrolling pleas, in civil cauſes 
depending between party and party, on the plea 
ſide of the court; and particularly by 31i1{*, 
This officer is appointed for. life, by the chief 
juſtice of the court for the tithe being ; and has 
the appointment of the ſecondary, or deputy to 


+ the chief clerk, uſually called the maſter of the 


King's Bench office, and his a/iant, the clerk 
of the rules, the clerk of the papers*, the clerk 
of the declarations, the clerk of the common Bails, 
fofteas and eftreats, the clerk of the judgments, 
the clerk of the dockets, commitments and ſati/- 
faftions, and the ſigner of the writs; all of 
whom, except the maſter and his aſſiſtant, and 


© Show, P. C. 111. and p. C. 111. ; | 
ſee Caſ. temp. Talb. 97. 21 Vent. 296. 2 Mod. 
11 Ch. Caf. 20. Show. gg. S. C. ö 
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the ſigner of the writs, hold their places for life, 


are the Filacers, exigenter, and clerk of the out. 


by writing under the hand and ſeal of the chief 


clerk; and moſt of them have deputies, to aſſſt 


in the execution of their offices. 
Other officers appointed by the chief juſtice 


lawries*, for proceedings by original writ; and 
the clerk of the treaſury, and keeper of the 
writs and records of the court, commonly called 
the cuſtos brevium®s. The office of cuſtos bre- 
vium, as well as that of protbonotary, has uſually 
been granted for the lives of two perſons, and 


the ſurvivor of them; and the cufos brevinm 


has annexed to his office, the making up of 
records of ni/t pritts, except in Middleſex : and 


appoints the clerk of the inner and upper tres - 


ſury, the clerk of the outer treaſury,. and the 
clerks of ni prius, for making up the above 
records, The chief juſtice alſo appoints the 
clerk of niſi prius for Middleſex, whoſe bufineſs 
it is to tranſcribe from the plea-rolls, the records 
of niſi prius, in that county, and to examine 


and ſeal the ſame, and to receive and file the 
warrants of attorney on the plea fide of the 


court, The three other judges have the ap- 
pointment of the fgner of the bills of Mid- 


f Trye, in pref. ' | 1 Lev. 1. 
Algſer; 
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dleſex; and each of the judges appoirits his own 
clerk. 

Beſides: the n Anbei mentioned, 
there are others who derive their authority more 
immediately from the crown, namely, the mar- 
Halb, the ſealer of the writs, and the chief 
nber and crier of the court, The office of 
narſbal was granted by King James the Firſt, in 
the 14th year of his reign, to Sir William Smith 
knight, in fee; and the appointment to that 
office, as well as of the inferior officers, conti- 
nued in the proprietors of the inheritance of the 
priſon, till the ſtatute 27 Geo. II. c. 17. by 
which the office was reveſted in the crown; and 
by that ſtatute, the marſhal has the appoint- 
ment of all inferior officers belonging to his 
office, ſuch as the deputy marſhal, chaplain, 
clerk of the papers of the King's Bench priſon, 
and clerk of the day rules; (which latter offi- 
cers, as well as the marſha), muſt be reſident 
within the priſon, or its rules ) four tipfof5, 


(one for each of the judges,) and the turnt, 
&, The office of ſealer of the writs was 
granted by King Charles the Second, in the 
25th year of his reign, to the Duke of Cleve- 


d 2 Salk. 439. 5 "op R. 716. 5 T. R. 311. 
4 


Middleſex, conſiſting of the marſhal and aſſoci- 
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land, and his heirs male, in default of iſſue male 
of Lord George Fitzroy ; and is now veſted in 
the Duke of Grafton, who exerciſes the ſame 


by deputy. The chief ſer and crier of the 


court holds his place for life, by letters patent 
under the great ſeal ; and executes the ſame'by 
two deputy uſhers, and two deputy criers, who, 
according to a late determination“, are "confi. 
dered as diſtin and independent officers. , 
There are other officers, who may here be 
noticed, though they are not properly officers 
of the'court. Theſe are the officers who attend 
on the trial of cauſes at ij prins, i in London and 


ate, clerk of iff prius, crier, and train-bearer, 


who are appointed by the chief juſtice ; and the 


officers belonging to the different circuits, name- 
ly, the clerk of aſſize, aſſociate, clerk of arraigns, 


_ clerk, of indidtments, judge's "marſhal, eier, 


clerk, and tipſtaff. 
— —— ——— 

An attorney is a perſon put in the place, ſtead, or 
turn of another, to manage his law concerts 
and before the ſtature Weſtm. II. (13 Ed. I.) 
c. 40. the parties to a ſuit could not have 


k Peake's Cal, Ni, Pri 82. 3 Blac, Com. 25. 
AN . | appeared 
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appeared by-attorney, without the king's ſpecial 
warrant, by writ or letters patent; but muſt 
have attended the- court in perſon”, By the 
above ,and other ancient ſtatutes, a genera] li- 
berty was given to the parties, of appearing and 
proſecuting or defending their ſuits by attorney; 
in conſequence whereof the increaſe of attornies 
was ſo great, that ſeveral acts of parliament were 
made to-regulate them, and to limit their num- 
ber“. And by the ſtature 3 Jac. I. c. 7. it 
was enacted, that none ſhould from thence- 
« forth be admitted attornies, in any of the 
« king's courts of record at Weſtminſter, but 
« ſuch as had been brought up in the ſame 
« courts, or otherwiſe well practiſed in ſoliciting 
te cauſes; and had been found by their deal- 
« ings, to be ſkilful and of honeſt diſpoſitions.” 
In confirmation of this ſtatute, a rule of court 
was made, . that none ſhould be admitted an at- 
torney of this court, unleſs he ſhould have 
ſerved, by the ſpace of five years, as a clerk to. 
ſome judge, ſerjeant at. law, - practiſing counſel, 
attorney, clerk, of officer of one of the courts 
at Weſtminſter ; and were alſo, on examination, 


found of good ability and honeſty for ſuch em- 


= Co. Lit. 128. a. 2 Inſt, Hen; VI. e. 7. See alſo the 
249, 378. F. N. B. 25. C. Rules of E. 9 Elia. M. 15 
Gilb. C. P. 32, Eliz, and T. 24 Eliz. C. P. 


* 4 Hen, IV. c. 18. 33 
| ployments. 


| « torney, or to ſue out any writ or proceſs, ot 


| © or actions, or any proceedings, either before 
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ployments*. And it was then uſual, to nomi. 


nate twelve or more able practiſers of the court 
yearly, whoſe buſineſs it was to examine ſuch 
perſons as ſhould deſire to be admitted attornies; 
which perſons were firſt to attend the prothone- 
tary, with their proof of ſervice, and thun to 
repair to the perſons appointed to examine 
them, and being approved, were to be preſented 
to the court and ſworn in, unleſs ſome juſt er· 


ception were made againſt. them ”, 


At length, by the ſtatute 2 Geo. II. c. 23.5 
continued by the 12 Geo, II. c. 13. 5 3., and 
22 Geo. II. c. 46. F 2. and made perpetual by 
the 30 Geo. II. c. 19. § 75. it was enacted, that 
« no perſon ſhall be permitted to act as an at- 


ce to commence, carry on, or defend any action 


« or after judgment obtained, in the name or 
© names of any other perſon or perſons, in his 
ic majeſty's court of King's Bench, &c. uhleſfs 
« ſuch perſon ſhall have been bound, by contra# 
« in writing, to ſerve as a clerk, for and during 
« the ſpace of five years, to an attorney duly and 


ec Jegally ſworn and admitted according to that 


« a&t ; and that ſych perſon, for and during the 


o R. M. 1654. 5 1. alſo R. M. 3 Ann, 
» Same Rule, 5 44 See 2165. | 
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« ſaid term of five years, ſhall have continued in 
« ſuch ſervice; and alſo unleſs ſuch perſon, after 
« the expiration of the ſaid term of five years, 
« ſhall be examined, ſworn, admitted, and enrol- 
« /ed, in manner therein mentioned: And that 
« in caſe any perſon ſhall in his own name, or in 
« the name of any other perſon, ſue out any, writ 
« or proceſs, &c. as an attorney or ſolicitor, for 
« or in expeRation of any gain, fee, or reward, 
« without being admitted and enrolled as aſore- 
« ſaid, every ſuch petſon, for every ſuch offence, 
« ſhall forfeit and pay 501. to the uſe of the per- 
« ſon who ſhall proſecute him for the ſaid of- 
« fence; and is thereby made incapable to 
maintain or proſecute any action or ſuic, in 
« any court of law or equity, for any fee, re- 


« ward, or diſburſements, on account of proſe- 


« cuting, carrying on, or defending any ſuch ac- 
« tion, ſuit, or proceeding *.” By ſubſequent 
ſtatutes, it is made penal for any perſon to act as 
an attorney in the county court, or at any gene- 
ral or quarter eien of the peace, unleſs ſuch 
perſon ſhall have been duly admitted an attor- 


hd As. 


. 


6824. t 33 Geo. II. c. 46. F 12. 
* 12 Geo. II. e. 13. 67. 
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and for rendering the ſaid act of 2 Geo, II. more 
effectual, ; every perſon who ſhall be bound by 
c contract in writing to ſerve as a clerk to any 
te attorney. or ſolicitor, as by the ſaid act is di- 
c reed, ſhall within three months next after 


t the date of every ſuch contract, cauſe an off- 


*'davit to be made and duly ſworn, of the ac- 
<« tual execution of every ſuch contract, by every ' 
« ſuch attorney or ſolicitor, and the perſon ſo to 
« be bound to ſerve as a clerk as. aforeſaid; 


ce and in every ſuch efidavit ſhall be ſpecified 


« the names of every ſuch attorney and ſolicitor, 


«and of every ſuch perſon ſo bound, and 


. * their places of abode reſpectively, together 


« with the day of the date of ſuch contract“; 
« and every ſuch affidavit ſhall be Fed, within 


e the time aforeſaid, in the court where the at. 


attorney or ſolicitor to whom every ſuch perſon 
te reſpectively ſhall be bound, hath been enrolled 
c ag, an attorney or ſolicitor, with the reſpective 


e officers or their deputies therein mentioned, 


« who. ſhall make and ſign a memorandum or 
* mark of the day of filing every ſuch affidavit, 
« at the back or bottom thereof „ and that no 
& perſon who ſhall become bound as aforeſaid 
cc ſhall be admitted or enrolled an attorney or 
« ſolicitor, in any court in the ſaid act men- 


„ Append. Chap. XIII. * 22 Geo. Il. e. 46. $ 3: 
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« tioned, before ſuch- affidavit, ſo marked by the 

« proper officer, ſhall, be produced, and openly 

« read in the court where ſuch: perſon ſhall be 
cc admitted and enrolled an attorney or ſolici- 
tor“. The officer appointed for this pur - 
poſe, in | the court of King's Bench, is the chief 
clerk of that court, or his deputy * ; who is di- 
rected to keep a bogk, wherein ſhall be entered 
the - ſubſtance of ſuch” affidavit, - ſpecifying- the 
names and plates of abode of every ſyoti attorney 
or ſolicitor, anthclerk or perſon bound as afore+ 
ſaid, and of the perſon making ſuch affidavit, 
with the date of the articles or contract, and the 
days of ſweating and filing every ſuch affidavit 
reſpeCtively, ſot which a fee of two ſhillings, and 
ſixpence is allowed to be taken, and no more !. 

And. indemnity; acts are occaſionally paſſed, re- 
lieving perſons, wha — neglected to file their 
athdavits within the limited time. 


rr 


toy” 


By the revenue laws, the contract of ſervice i is 
ſubject to the ſtamp duty of even ſhillings.; 
and to the duty of ixpence. for every twenty 
ſhillings of every ſum of gol. or under, and, to 
the duty of one; bling for. every twenty ſhillings 
of every fum i/amounting to more than 500. 
which ſhall be given, paid, n 927 or et 


22 Geo. IL e. 6.54 r Geo, i. £46.56. 
*[d. § 5. | 
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for, with or in relation to every clerk, and pra- 
portionably for greater or leſſer ſums ; to be 
paid by the maſter, within two months after the 
execution of the contract. And by a late act 
of parliament*, an additional ſtamp duty of 100], 
is impoſed upon every contract in writing, 
whereby any perſon ſhall become bound to ſerve 
as a clerk, in order to his admiſſion as a ſolicitor 
or attorney, in any of his majeſty's courts at 
Wiſtminſter, over and above all other duties 
payable by law upon or in reſpect of the ſame: 
And it is thereby enacted, that“ no perſon, 
« who by any ſuch contract ſhall be bound to 
« ſerve as a clerk as aforeſaid, ſhall be admitted 
te to be a ſolicitor or attorney in any of the ſaid 
« courts, unleſs the indenture or other writing 


C containing ſuch contract, duly ſtamped accord. 


« ing to the directions of the ſaid act, ſhall be 
cc enrolled or regiſtered with the proper officer 
c to be appointed for that purpoſe, in the court 
c wherein ſuch perſon ſhall propoſe to be after- 
tc wards admitted a ſolicitor or attorney, by vir- 
« tue of his ſervice under ſuch, contract; toge- 
ce ther with an affidavit of the time of the exe- 
« cution of the contract by ſuch clerk; and in 
te caſe ſuch indenture or other writing ſhall not 
te be enrolled or regiſtered in ſuch court, within 


* 8 Ann, c. 9. 6 32, 37). * 34 Geo. III, c. 14-4 #, 
| | cc fix 


rr 
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« ſix months next after the execution thereof, 
« together with ſuch affidavit of the time of the 
execution of the contract, then the ſervice of 
« ſuch clerk under ſuch indenture or writing 
« ſhall be deemed to commence from the time 
'« of ſuch enrolment or regiſtry only, and not 
« from the execution of ſuch indenture or writ- 
« ing*,” This act of parliament, conſidered as 
a matter of regulation, will probably in time be 
productive of the moſt beneficial conſequences, ' 


No attorney or ſolicitor is allowed to have 


more than two clerks, at one and the ſame 
time*; nor can take, have, or retain any clerk, 
who ſhall become bound by contract in writing 
as aforeſaid, after ſuch attorney or ſolicitor ſhall 
have diſcontinued or left off, or during ſuch time 
as he ſhall not actually practiſe as, or carry on 
the buſineſs of an attorney or ſolicitor -. And 


by a late rule of court, © no attorney who hall 


« be retained or employed as a writer or clerk, by 
« any other attorney, ſhall during the time of ſuch 
« employ, take or have any clerk under articles; 


* and that no ſervice to any ſuch attorney under 


« articles, during the time that ſuch attorney ſhall 


be ſo employed by any other attorney, ſhall be 


« deemed good ſervice*:*” which rule was deter- 
| hed We Lok | 
d 34 Geo. III. c. 14.45 2. R. T. 31 Geo, III. 4 
© 2 Geo. II. c. 23. 616. T. R. 379. 
122 Geo. II. c. 46. $7. | 
mined 


| 
| 
| 
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mined by the court, to have a retroſpeQive 
operation; it not being introductive of any new 
regulation, but confirmatory of an old one!. 
And where articles of clerkſhip appeared to 
have been entered into collufively, between an 
attorney and a perſon who was and continued to 
act as a turnkey of the King's Bench priſon, for 
the purpoſe of ſecuring the buſineſs of the pri- 
ſoners to the attorney, the court: oldered them 
to be cancelled 8. 

With reſpect to the fries in cle, under 
articles of clerkſhip, it is enacted, that © every 
0 perſon who ſhall become bound by. contract 
r in writing to ſerve any attorney or ſolicitor, 
cc ſhall during the whole time and term of ſer- 


Wu vice to be ſpecified i in ſuch contract, continue 


re and be actually employed by ſuch attorney or 
7 ſolicitor, or his or their agent or agents, in 
be the proper buſineſs, practice, or employment 


u of an attorney or ſolicitor *,” But by the 


above rule of court, no perſon who ſhall enter 
it into articles with an attorney or attornies, ſhall 


ec he at liberty to ſerve the agent or agents of ſuch 


W attorney or attornies, under ſuch articles, for a 
ee longer time than one year- of his clerkſhip ; and 
re that any ſuch ſervice to an agent or agents 


8 17. R. 492, 
8 1 Bur, 291. 


b | cc ' beyond 


d 23 Geo, 1. 6-46 44 


At at. a a ü SS Ea &# 


or ATTORNIES, &c.. 241 
beyond that time, ſhall not be deemed good 


« ſervice !.“ | 

te Provided always, that if any ſuch attorney 
« or ſolicitor, to or with whom any ſuch perſon 
« ſhall be ſo bound, ſhall happen to die, before 
« the expiration of ſuch term, or ſhall Aiſcon- 
« tinue or leave off ſuch his practice as afore« 
« ſaid, or if ſuch contract ſhall by mutual 
« conſent of the parties be cancelled, or in caſe 
e ſuch clerk ſhall be legally diſcharged by any 
« rule or order of the court, wherein ſuch attor- 
« ney or ſolicitor ſhall practiſe, before the expi- 
« ration of ſuch term, and ſuch clerk ſhall in 
«any of the ſaid caſes be bound by another 
contract or other contracts in writing to ſerve, 
«and ſhall accordingly ſerve in manner before- 
mentioned, as clerk to any other practiſing 
e attorney or attornies, ſolicitor or ſolicitors re- 
© ſpectively, during the reſidue of the ſaid term 
« of five years, then ſuch ſervice ſhall be deemed 
and taken to be as good, effectual, and avail - 
able, as if ſuch clerk had continued to ſerve 
te as a clerk for the ſaid term, to the ſame perſon 
*to whom he was originally bound; ſo as an 
* affidavit be duly made and filed of the execu- 
tion of ſuch ſecond or other contract or con- 


1 R. T. 31 Geo. III. 4 T. R. 379. 
R ec tracts, 
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ee tracts, within the time, and in ke manner 
ce as is before directed, concerning ſuch origins 
«*contratt *.” And ſuch ſecond contracts ar 
not ſubje& to, or chargeable with any of the 
duties impoſed by the ſaid act of 34 Geo. 1. 
c. 14. § 8. 

And to the intent that better information may 
be obtained, touching the fitneſs and qualifica- 
tions of .perſons applying to be admitted attor 
nies, it is ordered, . by ſome late rules of court, 
that every perſon who ſhall . intend to apply 

«4 for-admiſſion'asan attorney in this court, and 

c rho ſhall not have been admitted an attorney 
. or ſolicitor of any other court, 'ſhall for the ſpace 

oc of one ſull term, previous to the term in which 

1 he ſhall upply to be admitted, cauſe his name 

-« aich place of abode, and alſo the name or name; 
nd place or places of abode of the attorney or 
veefnttornies to whom he ſhall have been articled, 
««ayritten in legible characters, to be affixed 0 

| -«*:the outſide of the court of King's Bench, u 
4 i ſuch place as public notices are uſually affixe 
« on! and alſo enter, or cauſe to be entered, i 
"i | 1 book to be kept for that purpoſe, at each 0 
| « the judges .chambers of this court, his name 


i oa Geo, II. e. 46. 4 9. 
IR, Th 31 Geo. III. 4 T. R. 379. 
7 


e and 
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« and place of abode, and alſo the name and 
« place of abode of the attorney or attornies to 
« whom he ſhall have been articled“.“ 


And before he can be admitted an attorney or 
ſolicitor, every perſon who ſhall become bound 
as a clerk as aforeſaid, is required to cauſe an 
afidavit of himſelf, or the attorney or ſolicitor 
to whom he was bound, to be duly made and 
filed with the proper officer appointed for that 
purpoſe, (being in this court the chief-clerk or 
his deputy,) that he 'hath actually and really 
ſerved, and been employed by ſuch practiſing 
attorney or attornies, ſolicitor or ſolicitors, to 
whom he was bound as aforeſaid, or his or their 
agent or agents, during the ſaid whole term of 
five years, according to the true intent and 
meaning of the ſtatute 22 Geo. II. c. 46. 
$10", An affidavit is alſo required to be 
made by the perſon to be admitted, of the pay- . 
ment of the duty impoſed by the ſtatute 
34 Geo, III. c. 14.1 in which he ſhall inſert 
the ſum paid in reſpect thereof, and ſhall ſpecify 
the name and place of ubode of the perſon or 
perſons with whom ſuch contract of ſervice was 
entered into, the time of the execution thereof, 


R. T. 33 Geo. Ill, 3 on. Chap, XIII. 


12 R. 368, 
R 2 and 
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and the time of enrolling or regiſtering the ſame: 
and in caſe ſuch perſon ſhall have been previouſly 
admitted a ſolicitor or attorney in ſome other 
court, ſhall alſo ſpecify in ſuch affidavit, the 
court in which he has been ſo admitted, and 
the time of his admiſſion therein® z and ſhall 
cauſe the ſame to be duly filed in the court in 
which he propoſes to be ſo admitted a ſolicitor 
or attorney, with the proper officer appointed 
for receiving and filing ſuch affidavits; and every 
ſuch affidavit ſhall be produced, and openly read 


©” — a ann oo foo om 89 Xx< „* 


in the court in which ſuch perſon ſhall be ud. 
mitted a ſolicitor or attorney, before he ſhall be t 
enrolled or regiſtered therein”, a 
The oath (or affirmation, if by a guaker) te. p 
quired to be taken by an attorney before adm. Wl |* 
tance, is that he will truly and honeſtly demen a 
himſelf, in the practice of an attorney, according fi 
to the beſt of his knowledge and ability “) be- 0 
fides which, he is to take the oaths of allegianc : 
and ſupremacy, and to ſubſcribe the declaration : 
againſt popery *, But the judges of the court, Py 
one or more of them, before they admit any ti 
perſon to take the ſaid oath or affirmation, ar * 
© Append, Chap. XIII. 12 Geo. II. e. 13. $8. p 


[C.] ro & 8 W. III. 6% 
P 34 Geo, III. C. 14. 63. 13 W. III. C. 6. 9 3» 


1 2 Geo, II. c. 23. $13. 
8 to 
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to examine and inquire, by ſuch ways and means 
2s they ſhall think proper, touching his fitneſs 
and capacity to act as an attorney; and if ſuch 
judge or judges reſpectively ſhall be thereby ſa- 
tified, that ſuch perſon is duly qualified to be 
admitted to act as an attorney, then and not 
otherwiſe, the ſaid judge or judges are to admi- 
niſter in open court to ſuch perſon, the ſaid oath 
or affirmation z and after ſuch oath or affirma- 
tion, to cauſe him to be admitted an attorney, 
and his name to be enrolled as an attorney in 
ſuch court, without any fee or reward, other 
than one ſhilling for adminiſtering the oath or 
afirmation z which admiſflon ſhall be written on 
parchment, in the ZEng/iÞ tongue, in a common 
legible hand, and ſigned by ſuch judge or judges 
reſpeively, whereon the lawful ſtamps ſhall be 
firſt impreſſed, and ſhall be delivered to the per- 
ſon ſo admitted', Theſe ſtamps at preſent 
amount to 81, And in this court, the chief- 
clerk or his deputy is required, without fee or 
reward, to enroll the name of every perſon who 
ſhall be admitted an attorney therein, and the 
time when admitted, in an alphabetical order, 
in a roll or book to be provided and kept for 
that purpoſe, in the King's Bench office; to 
which roll or book all perſons may have free ac- 


* 2 Geo, II. e. 23. $6, 
R3 cels, 
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ceſs, without fee or reward', And of ſo high an 
authority is this roll, that if an exemplification 
of it be annexed to a plea of privilege, the plain- 
tiff muſt reply nul tel record, and cannot, other. 
wiſe try the fact of the defendant's. being an at- 
torney . } 

The habitations W of many attorniey 
practiſing i in this court, reſident in. and near. the 
cities of London. and, Wftminſter, being often 
very difficult. to. be found; whereby it was im- 
practicable duly to ſerve them, with notices, ſum- 
monſes, orders, and. rules, to the great delay of 
the proceedings in this court; a rule was. made 
in Hilary term, 8. Geo, III. that the maſter 
' ſhould forthwith cauſe to bo prepared a proper 
alphabetical book, for the purpoſes after-men- 
tioned ; and that the ſame ſhould be publicy 
kept at the maſter's. affice: in the King's Bench 
Walks, to, be there inſpected by any attorney ot 
his clerk, without fee or reward; and that every 
attorney. practiſing in this court, and reſiding in 
Londow and Weſtminſter,, or within ten miles. of 
the ſame, ſhould, before the firſt day aſ the then 
next torm, enter in ſuch book, in alphabetical. 
order, his name and place of abode, or ſome 
other proper place within the cities of Lande 


t 2 Geo, II. e. 23. 118. 6 Mod, 303. 2 Id. Raym. 
vi Td. Raym. 336. 7 1172. 1 Str. 76, 532+ 
Mod. * 2 Salk. 505. 
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and Weſtminſter, where he might be ſerved wich. 
ſuch notices, ſummonſes, orders, and rules: 
And it is thereby required, that every attorney, 
« afterwards, to be admitted, and praiſing. and- 
« reſiding as aforeſaid, ſha)l upon his, admiſſion 
« make the like-entry,;, and that as, often as. any 
« ſuch attorney ſhall change his place of abode, ot 
« the place where: he may be ſo ſerved with no- 
tices, ſummanſes, orders, and. rules, he ſhall, 
* make the like entry thereof in the ſaid book ;, 

* and that all notices, ſummonſes, orders, and. 
rules, which do not require a perſonal ſervice, 
e ſhall be deemed ſufficiently ſerved on ſuch at- 

* torney, if a copy thereof ſhall be left at the place 

« laſtly entered in ſuch book, with any perſonreſi- 

dent at or belonging to ſuch place; and if any 

* ſuch attorney ſhall neglect to make ſach entry, 
te that then the fixing up of any notice, or the 

« copy of any ſummons, order, or- rule, for ſuch 

© attorney, in the aid maſter's office; ſhalt be 
cc deemed a ſufficient ſervice, unleſs the matter be 
« ſych as ſhall require a perfonal ſervice.” In 

conformity to this rule, ir is uſual for praRtifers, 
who live remote ffom' the inns of or chan- 

cery, to add to the place of their abode, the 

name and place of abode: of ' ſome other perſon, 
where and with whom notices, ſummonſes, or- 
ders, rules, and other proceedings that do. not 
| R 4 require 
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require perſonal ſervice, may be left for them, 
near to ſuch inns", But when the name and 
place of abode of the attorney are entered, then 
ſervice at that place is the proper ſervice d. 
The only remaining circumſtance neceſſary 
foe enabling an attorney to practiſe, is his tak - 
ing out a certificate, purſuant to the ſtatute 25 
Geo, III. c. 80.“ by which it is enacted, that 
ce every attorney, &c. admitted and enrolled in 
te any of his majeſty's courts at Weſtminſter, or 
ce in any other court holding pleas where the 
debt or damage ſhall amount to 40s. or more, 
* ſhall previous to his commencing or defetid- 
« ing any ſuit or proſecution, take out annually 
«* a certificate of ſuch his admiſſion and enroll. 
« ment: for which, if he ſhall reſide in any of 
ey 9 inns of court, or in the cities of London or 
eftminſter, the borough of Southwark, the 
0 8 of St. Pancras or St. Mary le bone, or 
« within the bills of mortality, &“. there ſhall be 
te charged a ſtamp-duty of five pounds; or if 
& he ſhall reſide in any other part of Great Bri 
< tain, there ſhall be charged a ſtamp- duty of 
te three pounds ?: Which certificate ſhall be re- 
t newed, at leaſt ten days previous to the expir- 
« ation of the time for which it was granted, 


Imp. K. B. 64, 5. 2 61. 


v Lofft, 397. _ 1.7 Y ſo 
te and 


d 
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« and ſo yearly and every year, ſo long as ſuch 
« attorney, &e. ſhall continue to praiſe .“ 

tc And that every perſon who ſhall in his own 
ce name, or in the name of any other perſon or 
« perſons, ſue out any writ or proceſs, or com- 
« mence, proſecute, carry on, or defend any 
te action or ſuit, or any proceedings as an at- 
© torney, &c. in any of the courts aforeſaid, for 


e or in expectation of any gain, fee, or reward, 


e without having obtained ſuch certificate, in 
e ſuch manner as in the ſaid act is directed, or 
« ſhall deliver in to the reſpective officers ap- 
« pointed by that act, any falſe or fictitious 
place of reſidence, with intent to evade the 
cc payment of the higher duties by "that act im- 
* poſed, ſhall for every ſuch offence, forfeit 
« and pay the ſum of col. and be mide i incapa- 
« ble to maintain or proſecute any action or 
te ſuit, for the recovery of his fees, &c. in any 
te court of law ox equity.” This ſtatute has been 
held not to extend to the county court, thyugh 
an attorney proſecute à ſuit there, by virtuo 
of a writ of juſticies, for more than s. 
And it is by the ſame act declared to be law- 
ful, for any perſon having duly obtained a cer - 
tificate, in the manner therein ditected, to ſue 
out any writ, &c. in the name, and by and with 

95245 3 3 6 T. R. 663. 
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the conſent, of any other attorney, & c., in writ» 
ing firſt, had and obtained, and ſigned by him, 
in like manner as he might have lawfully- done 
before the making of that act; provided. that 
ſuch attorney, &c. in whoſe name ſuch, proceed 
ings ſhall be inſtitutedꝭ commenced; or carried 
on, ſhall alſo have firſt duly obtained a certifl. 
cate; out of the court wherein he 1s-ſworn;: ad- 
mitted, and enrolled in manner aforeſaid,” or in 
default thereof, every ſuch attorney, cc. (hall 
be ſubject and liable to the like pains, penalties, 
forfeitures, and incapacities, as any other attor- 
ney, &c. is by, that act made ſubject and liable 
to b. And, it is alſo declared to be lawful, for 
any perſon duly ſaorn, admitted and enrolled 
an attorney, &c. in any tuo or more of the ſaid 
courts reſpectively, under a proper certificate ob- 
tained from either of the ſaid courts, in ſuch many 
ner as in the ſaid act is directed, to commence, 
carry on, proſecute, ſalieit, or defend, any action 
or ſuit, or any proceedings, in any of, the. ſaid 
other courts, in which; he is ſo ſ worn, admitted, 
or enrolled, although ſuch certificate; ſhalh or 
may not have iſſued from ſuch other court. 
A perſon having beem ſworn, admitted and 
enrolled as an attorney at lau, may be ſworn, 
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admitted, and enrolled as a ſolicitor in equity*, 
and vice verſde, without being ſubject to the 
payment of the ſtamp· duty impoſed by the ſta. 
tute 34 Geo; III. c. 14. And an attorney in 
any of his majeſty's courts of record at Vet- 
miſter, is capable of being admitted to practiſe 
as an attorney in any infrrior court of record, 
provided he be in all other reſpects capable ind; 
qualified to be admitted an attorney, according 
to the uſage and cuſtom of ſuch inferior court. 
It is alſo declared to be lawful, for any perſon 
who ſhall be ſworn, admitted, and enrolled to 
be an attorney, in any of his majeſty's courts of 
record at Weſtminſter, &c. by and with the con- 
ſent and permiffion of any attorney, in any of 
the ſaid other courts of record; &c, ſuch con- 
ſent being in writing, ſigned” by ſuch attorney, 
and in the name of ſuch attorney, to ſue out 
any writ or proceſs, or to commence, carry on, 
proſecute, or defend any action or actions, or 
any other proceedings in ſuch court, notwith- 
ſtanding ſuch perſon is not ſworn or ad- 
mitted to be am attorney of ſuch court*, And 
a demand of coſts by the acting attorney is 


good, althqogh he act in the name of another 
attorney. | 


2 Geo, II. c. 23. $20. 1 6. Geo. II. e. 27. 2. 
* 22 Geo. II. c. 46. Fi5- n 2 G. II. c. a3. 6 10. 
fy 5,6, 7 i Say. Rep. 95. 
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But © if any perſon, who ſhall be a ſworn at- 
& torney of any of the courts of law aforeſaid, 
&« ſhall knowingly and willingly permit or ſuffer 
ce any other perſon or perſons to ſue out any 
ce writ or proceſs, or to commence, - proſecute, 
&« follow, or defend any action or actions, or 
ce other proceedings, in his name, not being a 
&« ſworn attorney of one of the ſaid: other courts 
te of law, or a ſworn ſolicitor of the court of 
te chancery, or other court of equity, and ſhall 
« be thereof lawfully convicted, every perſon ſo 
* convicted ſhall, from the time of ſuch convic- 
© tion, be diſabled and made incapable to act as 
te an attorney, in any of the courts of law afore- 
c ſaid; and the admittance of ſuch perſon to be 
tc an attorney of any of the ſaid courts of law, 
«© ſhall from thenceforth ceaſe and be void*,” 
And by a ſubſequent act“, © if any ſworn attor- 


© ney or ſolicitor ſhall act. as agent for any per- 


« ſon or perſons not duly qualified to act as an 
« attorney or ſolicitor, or permit or ſuffer his 
« name to be any-ways made uſe of, upon the ac- 
ce count, or fer the profit of any unqualified per- 


& 2 Geo. II. c. 23. $10, their practice, for miſdemean- 
1 22 Geo. II. c. 46. $ 11. ors, are not after certificate 
See alſo the ſtatute 3 Jac. I, to be admitted to practiſe in 


c. 7. F 2. and R. M. 1654. another court, it being con- 


$ 1. by which rule, attornies trary to the intent of the law. 
diſmiſſed by one court from 


„ 


ce fon 
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te ſon or perſons, or ſend any proceſs to ſuch un- 
« qualified perſon or perſons, thereby to enable 
« him or them to appear, act, or practiſe in any 
te reſpect as an attorney or ſolicitor, knowing 
« him not to be duly qualified as aforeſaid, and 
« complaint ſhall be made thereof in a ſummary 
« way, to the court from whence any ſuch pro- 
« ceſs did iſſue, and proof made thereof upon 
te gath, to the ſatisfaction of the court, that ſuch 
ie ſworn attorney or ſolicitor hath offended 
« therein as aforeſaid, then every ſuch attorney 
« or ſolicitor ſo offending ſhall be ſtruck off the 
« roll, and for ever after diſabled from practiſing 
« as an attorney or ſolicitor; and in that caſe, 
te and upon ſuch complaint and proof made as 
te aforeſaid, it ſhall and may be lawful to and for 
te the ſaid court to commit ſuch unqualified per- 
« ſon, ſo acting and practiſing as aforeſaid, to 
« the priſon of the ſaid court, for any time not 
ce exceeding one year.” But where an attorney's 
name was ſet to proceſs, without his authority, 
the court ordered the proceedings to be ſet aſide, 
and granted an attachment againſt the plaintiff's 
attorney ux. So where judgment was entered up 
by an attorney's clerk, in the name, but without 


the knowledge or conſent of a regular attorney, 
it was ordered to be ſet aſide “. 


* 1 Bur, 20. 1 5 Bur, 2660. 
Attornies 
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Attornies reſiding in the country frequently 
employ agents in town, to proſecute and defend 
ſiuits; and on the other hand, attornies in town 
ſometimes employ agents in the country, to ſu. 
perintend the execution of writs, &c. Where 
country attornies are concerned as principals, 
declarations, pleas, and other proceedings ſhould 
not be delivered and carried on in the country, 
but by the agents in town: And if the agent of 
the plaintiff's attorney give the agent for the 
defendant time to plead, the country attorney 
cannot ſign judgment, till that time be expired, 
Notice of trial muſt be given in town, but a 
countermand may be given in the country“. 
Payment to the attorney is payment to the 
principal*; but it is otherwiſe of payment 
to an agent, employed by the plaintiff's at- 
torney % | 


The principal duties of an attorney or agent 
are care, ſkill, and integrity. And if he be not 
deficient in any of theſe eſſential requiſites, he 
is not reſponſible for any error or miſtake, ariſ- 


© Imp. K. B. 68. 4 Doug. 623, 4+ 
P 1 Blac, Rep. 8. | 


ing 
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ing in the exerciſe of his .profellion, To uſe 
the words of Lord Manyfeld; in the cafe of 


Pitt v. Yalden', © that part of the profeſſion 


« which is carried on by attornies is liberal and 
c reputable, as well as uſeful to the public, when 
te they conduct themſelves with honor and inte- 
« ority; and they ought to be protected, where 
« they act to the beſt of their ſkill and knowledge: 
but every man is liable to error; and his lord- 
te ſhip added, he ſhould be very ſorry, that it 
« ſhould be taken for granted, that an attorney 
« ig anſwerable for every error or miſtake, and 
te liable to be puniſhed for it, by being charged 
« with the debt ſued for. A counſel may miſ- 
te take, as well as an attorney; yet no one will 
« ſay, that a counſel who has been miſtaken, 
e ſhall be charged with the debt. The advice of 
* a counſel is indeed honorary, and he does not 
te demand a fee for it: the attorney may demand 
« a compenſation; but neither of them ought to 
« be charged with the debt for a miſtake. Not 
« only counſel, but judges may differ, or doubt, 


or take time to conſider: therefore an attorney 


e ought not to be liable, in caſes of reaſonable 
doubt.“ But in ordinary caſes, if an attorney 
be deficient in ſkill or care, by which a loſs 


* 4 Bur, 2061, 
_ ariſes 
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ariſes to his client, he is liable to a ſpecial action 
on the cafe for damages. It is not uſual, how. 
ever, for the court to interfere in a ſummary 
way, on account of negligence or unſkilfulneſs*, 
except it be very groſs"; or for the miſconduR 
of an attorney, independently of his profeſſion, 
Where coritings come to an attorney's hands, 
in the way of his buſineſs as an attorney, the 
court on motion will make a rule upon him, to 
deliver them back to the party, on payment of 
what is due to him“; and particularly, when he 
has given an undertaking to redeliver them“. 
But where they come to his hands 1n any other 
manner, it was formerly held, that the party muſt 
reſort to his action 7. In a late caſe however it 
was determined, that the court under circum- 


ſtances will entertain a ſummary juriſdiction over 


an attorney, in obliging him to deliver up deeds, 

&c. on ſatisfation of his lien; though they 
came to his hands as ſteward of a court, and re- 
ceiver of rents*: And if a third perſon appear 
to be intereſted in the deeds, &c. the court 
will take a ſecurity, from the perſon to whom 


2 Will, 325. 1 Str. 547» 


© 4 Bur, 2060. * 1 Str. 621, 8 Mod, 
u Say. Rep. 50, 169. 339. 8. C. | 
I Salk. 87. I Salk. 87. 


” Say. Rep. 125, but ſee 3 T. R. 275. 


they 
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they are delivered, to produce them on demand, 
for the inſpection of ſuch third perſon . The 
court in ſame inſtances, will order an attorney to 
pay colts to his on client for neg/e# ; or to the 
oppoſite party, for vexatious and improper con- 
duct. And if a rule be made upon an attorney, 
for the delivery of writings, or payment of colts; 
&c, and it be not obeyed, the'court will enforce 
it by attachment; which is alſo the regular mode 
of proceeding againſt an attorney, for the non 
performance of his undertaking to uu in bail, 

Kc. 


Where an en is charged by affidavit 
with any fraud or malpractice in his proſeſſion, 
contrary to the obvious rules of juſtice and em- 
mon honeſty, the court on motion will order 
him to anſwer the matters of the affidavir; and 
in general if he poſitively deny the malpractiees 
imputed to him, they will diſmiſs the complaint; 
but otherwiſe they will grant an attachment: And 
in a late caſe, where an attorney required to an- 
lwer the matters of an affidavit, ſwore in his 
exculpation to. an incredible ſtory, the court 


granced an attachment againſt him, though fie 


3 T. R. 275, R. M. 1654+ F 10. 6 
d Say. Rep. 30, 172. Mod. 52,86. 1. T. R. 432+ 
* 2 Bur, 64. and ſee Cowp. 845- 


S | poſitively 


a a judge, (for he is not bailable by the ſheriff*,) u 
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poſitively denied the e with which be 
was charged. 


The party being taken on the attachment, 
either remains in cuſtody, or puts in bail before 


anſwer interrogatories, to be exhibited againf 
him in the crown office :; which interrogatoris 
muſt be ſigned by counſel®; and after being 


examined thereon by the maſter, if he be n. " 
ported in contempt, the court will paſs judg- a 
ment upon him, of fine or impriſonment, 1. 5 
cording to the circumſtances of the caſe; but i 5 


the report be in his favour, they will order hin 
to be diſcharged, or his recognizance to be u. 
cated *, And by a late rule of court ', if judz 
ment be not given the ſame term, the name d 
the cauſe ſhall be inſerted in the lift of motions, 
appointed to come on peremptorily in the enſi- 


ing term. van 
If an attorney has been fraudulently a pen 
mitted ®, or his miſconduct has been very grob 
6 T. R. 701. 5 T. R. 474 A 
11 Str. 479. 11 Will, 22. 
1 7 Mod. 31. 6 Mod. 43. * 3 Bur. 1257. wY 
I Str. 444+ 1 Will, 30. R. H. 34 Geo. ll. lege, 
3 Bur. 1257. 4 Bur. 2106, 5 T. R. 547, 723+ 
2129. 5 T. R. 362. m 2 Blac, Rep. 991. * ( 
h R. M, 34 Geo. III. | ' , 8 
Se 1 
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or if he has been convicted of felony ©, or other 
offence which renders him unfit to be continued. 
an attorney, the court will order him to be ſtruck 
off the roll: and if an attorney has been con- 
victed of forgery or perjury, he is liable to be 
tranſported . But ſtriking an attorney off the 
roll is not always underſtood to be a perpetual 
diſability ; for the court have in ſome inſtances 
permitted him to be reſtored, conſidering the 
puniſhment in the light of a ſuſpenſion only. 
An attorney may alſo be ſtruck off the roll at 
his own inſtance, as for the purpoſe of being 
called to the bar, &c.: And if he be after- 
wards defirous of being reſtored, he muſt, if 
called to the bar, firſt apply to the inn of court 


where he was called, to be diſbarred*; and 


the court will make him conſent to take no ad- 
rantage of his privilege, in 1. action then de» 
pending *, 


An attorney is ſuppoſed to be always Pane 
in court: and on chat account, has many privi- 
leges belonging to him, in common with the 


f Cowp. 829. P 1 Blac. Rep. 222, 
Stat. 12 Geo. I. c. 29. 1 Doug. 114. 
14. | I. Barnes, 42. 


8 2 other 
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other officers of the court. Where an attorney 
is plaintiff; he is entitled to ſue in his own cour, 
by attachment of privilege*; and may lay the 
venue in Middleſex *. Where he is defendau, 
he mult be ſued in his own court by 4:1", even 
as acceptor of a bill of exchange ”; and cannot 
be arreſted or holden to ſpecial bail “. Ir is alfo 
faid; that an attorney is entitled to have his 
cauſe tried at bar*. And as an attorney is not 
ſubject to the juriſdiction of the court of con- 
ſcience; except where he is expreſsly made liable 


thereto, as in Meſtminſter 7 and the Tower Han- 


lets, he may in all other caſes ſue*, and be 
ſued®; in his o] court, for debts under forty 
ſhillings. An, attorney is alſo, by reaſon of the 
ſuppoſetl neceſſity of. his attendance in'-court, 
exempt from all offices that require perſonal 
ſervice, as ſheriff®, conflable*, overſeer of the 
Poor, &c.: and formerly, he was not liable'to 


s Gilb. C. P. 3. * Mod. 10. 

t 2 Salk. 668. 4 Bur. 207. * 6 Mod. 123. 
3 T. R. 573. But an attorney J 24 Geo. II. c. 42. $1 
defendant has not the privilege Doug. 381. 
of changing the venue into * 19 Geo. III. e. 68.524 


_ Middlifx, when it is laid in * Doug. 382. in 011i. 


another county. Id. per Cur. b 2 Wilſ. 42, Doug. 381; 
H. 24 Geo. III. 2 Str. 1049, 3 Bur, 1583. contra. 


contra. | © 4 Bur. 2109. 
u 3 Blac. Com. 289. 4 Doug. 538: 
Doug. 312. * 2 Blac, Rep. 1126. 


ſerve 


7 


n 
0 
0 
T 


40 oY 


. A... ZZ». Es a0 Tem. FE _ WE 


OF ATTORNIES, | &c. 261 


ſerve in the militia; but ſeveral acts of par- 
liament that have been paſſed in the courſe of 
the preſent reign, having allowed perſonal ſer- 
vice in the militia to be commuted” for a certain 
ſum of money, to be laid out in providing a 
ſubſtitute, it has been holden that chis: * 
no longer exifts 24 

Theſe privileges are ee not 0 FR 
for the benefit of attornies, as of their cliems*; 
and are thereſore confined to attornies who 
practiſel, or at leaſt have practiſed within ' a 
year*; for it is à rule, that ſuch attornies as 
have not been attending cheir employment in 
this court for the ſpace of à year, unleſs hin- 
dered by ſickneſs, be not allowed their privilege 
of attornies': And an attorney, not having 
practiſed for ſome time previous to the iſſuing 
of the plaintiff's writ againſt him, is not privi- 
leged from being arreſted thereon, and held to 
bail, on the ground of having recommenced 
his practice, and taken out his certificate, before 


Barnes, 42. Andr. 355. 2 Lutw. 1667. contra. 
2 Str. 1143. k Ridley and Carr, E. 
* Gerard's Caſe, 2 Blac. 1656. 1 Lil. P. R. 142. 
27 123, Chippendales Caſe, E. i Geo. 
" 2 Will, 44. 4 Bur. 2113. III. Sand v. Heyſbam, H. 24 
Doug. 381. Seo. III. 
12 Will. 232. 4 Bur. I R. M. 1654. $1. 
2115. 2 Blac. Rep. 1086. 


83 he 


lege of the plaintiff takes away that of the de. 
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he was actually arreſted”. Where the plaintiff 


and defendant are attornies of different courts, 


the plaintiff is allowed his privilege of ſuing the 
defendant. by attachment“: and in this cafe it 


is commonly ſaid, that there is no privilege 


againſt; privilege z or in other words, the privj. 


fendant; ſor the attendance of the plaintiff i; 
as neceſſary in his court, as that of the defend. 
ant in his, and therefore- the cauſe: is legally 
attached in the court where the plaintiff is an 
officer ®. But where the plaintiff and defendant 
are both attornies of the /ame court, the de- 
fendant is. entitled to his privilege, of being ſued 
by 4i1/*; and if not ſo ſued, he may plead his 
privilege in abatement, or the court on motion 
will ſet aſide the proceedings, but without 
coſts d. 

An attorney may alſo waive his privilege, 
either when plaintiff, by ſuing' as a common 
perfon*; or when defendant, by not claiming 


m 7 T. R. 25. r 2 Str. 1141. 1 Nee. 
" 2 Brownl. 266. 2 Str. Rep. 19. 2 Blac, Rep. 1083. 
$37. 1 Barnard, KS; 182, 6T. R. 524. 
228. S. C. 1 Blac. Rep. 19. 46 T. R. 524. Barnes 
Barnes, 44. 2 Blac. Rep. 53. MY | 
it " 2 Str. 837. 1 Barnard, 
2 , Bac. Abr. 227, 85d. KT 


it 
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it in due time, or in a proper manner. And 
where an attorney of the Common Pleas is in 
the actual cuſtody of the marſhal, he may be 
ſued in this court as a priſoner, by bird 
perſons, But where an attorney of the Common 
Pleas puts in bail, to an action depending in 
this court, he does not thereby loſe his pri- 
vilege; but may plead it in that action, or in 
any other brought againſt him by the ye; for 
it would be abſurd, that he who founds his 
action on that of another, ſhould be in a better 
condition than the original plaintiff. Yer 
where an attorney, after having put in bail, 
waives his privilege, by pleading in chief, in 
one action, it is conſtrued to be a waiver of 
privilege, in all other actions brought againſt 
him by the ye, during the ſame term. It is 
likewiſe ſettled, that an attorney ſhall not be al- 
lowed his privilege as againſt the king“, or 
where he ſues or is ſued en auter droit, as execu- 
tor or adminiſtrator -; or jointly with his wife “, 


* 2 Blac. Rep. 1088. Raym. 275, 1 Lutw, 196. 

© 27 Hen. VI. 6. 6. 31 3 Lev. 398. 8. C. 1 Salk, 
Hen. VI. 10. Carth, 377. 30. 2 Salk. 543. 3 Salk, 
1 Salk, 1, 2. 1 Ld. Raym. 282. Comb, 318. 12 Mod. 
135- 8. C. 12 Mod. 102, 74. 8. C. 1 Blac. Rep. 373. 
112, 535. 1 Str. 191! | Cowp. 367. Barnes, 48, 

v 1 Ld. Raym, 27. Butac- Y Hob. 177. 1 Salk, 2. 
tions gui tam are not confider- 1 Ld. Raym. 533. 8. C. 
ed as the king's actions. T. * Bro. Abr. tit. Bill, pl. a. 
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or other perſon. who is not privileged*; or where 


there would otherwiſe be à failure or deſect 
of juſtice, as where an appeal is brought in 
this court, a real action in the Common Pleas, 
or an attachment in the ſheriff's court of London, 
againſt an attorney of a different court. 

As an attorney is entitled to many privileges, 
fo he is ſubjcct to ſome 'di/abilities and reſtrie- 
tions. By ftatute 1 Hen, V. c. 4. * no whdrr- 


« eri, ſerif” s clerk, receiver, or ſheriff's bai- 


«Hf, fhall be attorney in the king's courts; du- 
fing the time chat he is in office,” And by the 
ſtarute 22 Geo. II. c. 46. § 14. „ no clert 
« the pence ot his deputy, nar any under - Mmeriff 
tor his deputy, mall act as a ſolicitor, attorney, 
« or agent, or ſue out any proceſs at any, gene- 
*« ral ot quarter ſeſſions of the peace, to be held 
* for any place where he hall execute his vffice, 
upon pain of forfeiting fifty pounds. „ 91 - | 
rule of Mich, 1654. Hr. „no attorney can be 
« Jeſſe in ejectment ; or bail for a deſendant, in 
ct any action depending in this court *,” By ſta- 
tute 5 Geo. II. c. 18. 5 2. % no attorney or 
« ſolicitor ſhall be capable to continue or be a 
«'inftice of the peace in England or Walts, during 


* @ Bel. Abr. 274. 2 Selk. in 4 Bac. Abr. 223. 
544- 12 Mod. 163, 4. Pray 1 Saund. 67. 
v. Hale, H. 8 Geo. II. cited See allo Doug: 466. 
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« ſuch time as he ſhall continue in the buſineſs 
« or practice of an attorney or ſolicitor,” By 
other acts of parliament *, * no attorney or ſoli- 
« citor, or perſon practiſing as ſuch, can be a 
« commiſſioner of the land- tax, without poſſeſſing 
&« one hundred pounds a-year.” And it is uſual to 
except attornies, who have embezzled their clients 
money, out of the inſolvent debtors acta. 

Laſtly, by the ſtatute 12 Geo. II. c. 13. * no 
te attorney or ſolicitor, who ſhall be a priſoner in 
any gaol or priſon, or within the limits, rules, 
« or liberties thereof, ſhall during his confine- 
e ment, in his own name, or in the name of any 
© other attorney or ſolicitor, ſue out any writ or 
proceſs, or commence or proſecute any action or 
te ſuit, in any courts of law or equity; and all 
proceedings in fuch actions or ſuits ſhall be 
« yoid and of none effect: And ſuch attorney 
1 or ſolicitor, ſo comtnencing or proſecuting any 
« aRion or ſuit as aforeſaid, ſhall be ſtruck off 
« the roll, and incapacitated from acting as an 
attorney or ſolicitor for the future: And any 
« attorney or ſolicitor, permitting or empower- 
" ing any ſuch attorney or ſolicitor as aforeſaid, 
te to commence or proſecute any action or ſuit 
* in his name, ſhall be puniſhed in like manner, 


* See the ſtatute 30 Geo. Fg. 


A ye . &c, | 
ed urs &« Provided 
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* Provided nevertheleſs, that nothing in the ſaid 
« act contained, ſhall extend, or be conſtrued to 
« extend, to prevent any attorney or ſolicitor ſo 
* confined as aforeſaid, from carrying on or 
* tranſaCting any ſuit or ſuits, commenced before 
de the confinement of ſuch attorney or ſolicitor as 
tc aforeſaid *,” This ſtatute has been held to re- 
late only to the proſecuting, and not to the de- 
ſending of ſuits*: And where, after an action 
commenced 'by an attorney, he became a pri- 
foner, and then the bail-bond was aſſigned, and 
he being ſtill a priſoner, commenced an action 
on the bail-bond, this was held to be a continu- 


ance of the original ſuit, commenced before the 
attorney became a priſoner *,. 


v — ê 


nr we have ſeen, are to ſue by attach- 
ment of privilege, and to be ſued by Bill. The 
attachment of privilege, at the ſuit of an attor- 
ney, is in nature of a latitat : therefore in re- 
plying it to a plea. of the ſtatute of limitations, 
the plaintiff muſt ſet forth the continuances . 
And an attachment of privilege is not a continu 


© $10. Append, Chap. XIII. [D.] 
© Barnes, 263. 5 Ante, 25, Carth. 144 
© 1d. 46. 1 Show. 366. 2 Salk. 420. 


f 1 Show. 357. and fee S. C. But ſee 1 Will. 167. 
| ance 
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ance of a bill of Middleſex, ſo as to avoid the 
ſtatute of limitations. In ſuing it out, the rule 
is, that © every attorney ſhall leave a precipe 
te with-the ſigner of the writs, containing the de- 
*« fendants' names, not exceeding four in each 
« writ, with the return, and day of ſigning ſuch 
« writ, and the agent's or attorney's name who 
« ſued out the ſame; and that all ſuch precipes 
« ſhall be entered on the roll, where the precipes 
« of latitats, and all other writs iſſuing out of 
« this court, are entered; and the officer, that 
« ſigns the writs in this court, ſhall not ſign ſuch 
« attachment, till a precipe be left with him for 
« that purpoſe *,” But when an attorney ſues 
by attachment of privilege, his name need not be 
indorſed on the writ ; for the 2 Geo, II. e. 23, 
5 22, which requires the name of the plaintiff's 
attorney to be indorſed on the writ, only extends 
to caſes where the attorney ſues for another per- 
ſon*: And an 4ttotney plaintiff may ſue by 
common proceſs, and indorſe his own name on 
the copy, as the attorney, and may afterwards de- 
clare by another attorney. If an attorney ſue 
by attachment of privilege, for words ſpoken in 
Wales, and the venue be laid there, and the 
plaintiff do not recover a verdict for ten pounds, 
it may be ſuggeſted-on the roll, that the defend- 


h 3 T. R. 662. 84. N. 2376 
R. H. 20 Geo, II. T7 T. R. 354 
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ant was reſident in ales, Kc. in order to ens 
wile the deſendant to enter a nonſuit, under the 
Narote: 13 Geo, III. c. 51. : But if the verve 
had been laid in Middleſex, n might have made 

a differenee v. 8 

An attorney was formerly permitted to ; bold 
tos deferidant to ſpecial bail, upon an attachment 
of privilege, for fees or diſburſements, however 
rrifling*. But now, ſince the ſtatutes for pre- 
venting frivolous and vexatious arreſts, the de- 
Fendant cannot be arreſted and holden to ſpecial | 
bail. ' vpon. an attachment of privilege, or any 
other proceſs, unleſs the cauſe. of action amount 
to ten pounds or upwards :. Where it is under 
that amount, the Þfendant muſt be ſerved with 
1 copy of the proceſs, and notice to appear, as 
ip other caſes. . The time allowed for declaring 
vpon an attachment of privilege, is the ſame as 
fon a latitat, or other procels in treſpaſs. Ang 
an attorney ſue out an attachment of privilege, 
deliver or file his declaration, and give no- 
= chereaf, four days excluſive before the end 
of the term wherein the attachment is return» 
"ble, the defendant muſt plead as of that term 
the plaintiff having entered a rule to plead, and 
demanded a plea : but if he do not declare within 


m 6 T. R. 500. K. B. 246. Gilb. C. P. 35. 
" R. M. 1654, $9. Gilb, | 1 
n that 
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that time, the defendant, may imparl. go the nent 
term; and if he do nam declate befare the eſſoiu · 
day, the defendant. 1 un * ne itd 
the term following » 

The Bill againſt an e is 3 
writings defcribing.the defendant as dein proferit 
in court. ; and: generally concludes wich a grayer 
ef relicf,, though the declaration, upon the bill i 
not demurrable. fon want of it?,, Formerly, the: 
bill againſt an attorney could; only have been 
filed in term time, /adente curid, and not in vaca-· 
tion“: But now it may be filed in vacation, 28 
well as in term- time; and where the cauſe of 
action ariſes after term, there ſhould be a ſpecial 
memorandum, ſtating the day of bringing the bill 
into the office of the clerk of the declarations 

In practice, it is uſual to file the bill, on treble- 
penny ſtamped parchment, with the clerk of the 
declarations, in the King's Bench office; and to 
deliver a copy of it, on treble-· penny ſtamped 
paper, to the defendant, with notice thereon to 
plead in four days"; which notice has been 
deemed ſufficient, though he reſide more than 


* R. M. 5 Ann. 3. 2. 2 Salk. 544. 12 Mod, 
Gilb, K. B. 346. 163. Gilb. K. B. 346. 

1 Saund, 28, 203. 2 Doug. 313. 5 T. R. 
Saund. 415, and ſee Append, 173. 
Chap, XIII. [E.] to T. R. 325. 

Andr. 247. " Imp. K. B. 420, 
twenty 
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twenty miles from London”. And if the bill be 
filed, and a copy thereof delivered, four days ex- 
cluſive before the end of the term, including 
Sunday, the defendant muſt plead as of that 
term; the plaintiff having entered a rule to 
plead, and demanded a plea: but if the bill be 
not filed, and copy delivered, within that time, 
the defendant is entitled to an imparlance “. The 


reſt of the proceedings, by and againſt attornies, 


are the ſame as in other caſes; only that they 
are not bound to pay for copies of the plead- 
ings *, | 8 

5 T. R. 369. Gilb. K. B. 346. 

R. M. 5 Ann. 3. a Say. Rep. 77. 
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CHAP. XIV, 


Of the ORIGINAL WairT; and Process 
thereon, to the exigi facias. 


N original writ is a mandatory letter from 
the king in chancery, 'ſealed with his great 
ſeal*; and may be the means of commencing 
all perſonal actions, againſt every perſon not 
being an attorney or officer of the court, or a 
priſoner in the actual cuſtody of the marſhal, 
Formerly, indeed, it was not uſual to proceed 
in the King's Bench by original writ, in debt, deti- 
nue, or other action of a mere civil nature*. But 
the modern practice is different ©; and in a late 
caſe, where the defendant pleaded to the juriſdic- 
tion, in an action of debt commenced by original 
writ, the court gave judgment on demurrer for 
the plaintiff; and declared, that if ſuch a plea 
ſhould come before them again, they would in- 
quire by whom it was ſigned. On the other 
hand, an original writ ſeems to have been for- 
merly the only way of proceeding againſt peers 
and members of the houſe of commons: as it is 


Finch, L. 237. 3 Blac, * Caf. temp. Hardw. 317. 
Com. 273. | 4 Trye, 9, 13+ Lil. Kat. 
v 4 Inſt, 76. Trye, 55, 21. 2 H. Blac. 267, 299. 

77+ 3 Blag, Com. 42, 
ſtill, 
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ſtill, againſt a corporation, or hundredors, on the 
ſtatutes of hue and cry, &c. ; or where, by rea- 


fon of the defendant's being abroad, or keeping 


out of the way, he cannot be arreſted or ſerved 
with proceſs. | 

Another benefit attending this mode of pro- 
ceeding is, that after judgment in an action 
by original, a writ of error will not lie in the 
exchequer-chamber, where it is often brought 
for the mere purpoſe of delay, but only in par- 
liament . The reaſon is, that at common law, 
no writ of error lay, except in parliament, from 
the judgment of this court; and the ſtatute ® 
which gave a writ of error in the exchequer- 
chamber, only extends to ſuch actions as are firf 
commenced in the King's Bench : therefore, 
though a writ of error will lie in the exchequer- 
chamber, on a judgment by bill, which origin- 
ates in the King's Bench, yet it is otherwiſe 
where the judgment is upon an original writ, 
which iſſues out of chancery, where the action in 
that caſe is firſt commenced*, But in order to 


fave the great and unneceſſary expence of ſuing 


forth ſpecial writs, in ſmall and trifling ſuits, it 
is enacted", that © no ſpecial writ or proceſs 


e ſhall be iſſued out of any ſuperior court, where 


Tre, 11 » Run. Fj. Gilb K. B. 319. 
f 1 Sid. 424. Trye, 6. i Stat, 5 Geo, II. c. 25. 


8 27 Eliz. c. 8. $5. 3 Bur. 1484. : 
ce the 
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« the cauſe of action ſhall not amount to the ſum 
« of ten pounds or upwards.” And by a late 
rule, © in all actions in which the plaintiff ſhall 
proceed againſt the defendant by ſpecial ori- 
« oinal writ, and ſhall recover leſs than the ſum 
« of fifty pounds, he ſhall not, on taxing coſts, 
« be allowed any more or other coſts, than he 
« would have been entitled to, in caſe he had 
« proceeded by bill; except in ſuch actions, in 
« which he could not proceed by bill, or in 
« which any defendant ſhall be actually out- 


« ]awed,”” 


Original writs are calculated for the commence- 
nene or removal of actions. And they are 
either de curſu, or magiſtralia® : the former were 
famed in the king's court, before the diviſion of 
it, by magna charta”, and are to be found in the 
rezifter of original writs*; the latter were made 
out by the maſters in chancery, purſuant to the 
ſauce of Weſt, 2. (13 Edw. I.) c. 24. by 
which it is enacted, that “ whenever it ſhall hap- 
«pen in Chancery, that in one caſe a writ is 
found, and not in a ſimilar caſe, "PF under 


*R. M. 23 Geo. III. a6 0. 

| Trye, 1, 12, 93. c. 11. 

„ Gilb. K. B. 312. 1 Inſt. 1 Inſt. 16. b. 73. b. 
5% b. 73. b. 2 Inſt, 407, Gilb. C. P. 4, 5. 9 
670, 7 Co. 4. a. 8 Co. Com. 183. 5 
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« the ſame law, and requiring the like remedy, 
te the clerks of the Chancery ſhall agree in mak. 
* ing a writ, or refer the plaintiffs to the next 
ce parliament,” 

In actions of covenant, debt, and detinue, the 
original writ is called a precipe? 1. by which the 
defendant has an option given him, either to d 
what he is required, or ſhew cauſe to the con- 
trary : but in aſumꝑſit, and actions for wrong, it 
is called a pone, or ff te fecerit ſecurum?; by 
which the defendant is peremptorily required to 
ſhew cauſe, in the firſt inſtance, In point of 
form, the original writ is ſpecial or general, 1 
minatum vel innominatum : The former cos. 
tains the time, place, and other circumſtances of 
the demand, very particularly ; the latter, only 
general complaint, without expreſſing the parti 
culars, as the writ of treſpaſs uw clauſum fre: 


git, &c. 


The original writ is iſſued by the curſtor, who 
is ſo called from the writs de curſu; and where 
no capias lies, as againſt peers or members of the 
houſe of commons, or againſt corporations, ot 
hundredors on the ſtatutes of hue and cry, &c. i 
is neceſſarily the firſt proceeding in the caule. 


5 Append, Chap. XIV. L. 257. 
[A.] Y 1 Bac. Abr. 29. GI 
4 14, [B.] and ſee Finch, C. P. 3. 


And 
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And where a capias lies, but the defendant ab- 
ſconds, or keeps out of the way, ſo that he can- 
not be arreſted, or ſerved with proceſs againſt his 
perſon, it is uſual to ſue out an original writ, as a 
foundation. of proceſs againſt his goods, or in or- 
der to proceed to outlawry. But in all other 
caſes, the practice is for the plaintiff's attorney to 
make out a precipe for an original writ, and de- 
liver it to the fazer, who thereupon iſſues the 
capias in the firſt inſtance, keeping the precipe as 
inſtructions for the original, which is not in fact 
iſued, unleſs it become neceſſary, in conſequence 
of a writ of error upon a' judgment by default. 
Oa ſuing out the original writ or capias, where 
the plaintiff's demand exceeds forty pounds, a 
fine is payable to the king, by way of compoſition 
for the liberty of ſuing in his court*; which fine 
is eſtimated according to the amount of the de- 
mand, being ſix ſhillings and eight-pence for 
every hundred marks, or ten ſhillings for every 


hundred pounds . 

The original writ ſhould | be direfed to the 
ſheriff, or ſheriffs of the county where the action 
is brought, and intended to be tried; and 1t 
ſhould be teſte d or witneſſed in the king's name 
at Weſtminſter, or wherever elſe the Ob 1s 


* Gilb. C. 2. 7. N ä e Trye, 58, 9. 
T 2 holden; 
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holden ; and as that court is ſuppoſed to be al. y 
ways open, it may be teſte'd in vacation, as well az 


to outlawry, if the inſtructions be carried to the off 
curſitor within the firſt week of a term, and the 


. in term- time“. It ſhould, however, be always 
. teſte d after the cauſe of action accrued ” ; and il -.. 
3 ſhould be made returnable on a general return * 
4 day in term time, ubicunque, or whereſoever the * 
g king ſhall then be in England*, In proceeding * 
. | 
i cauſe of action will admit of it, he will, for tie “ 
ſake of expedition, make the original returnable Al 
on the firſt or any other return of the preceding Wi 
term“. Otherwiſe, it is uſually made returnabl; as 
in the ſame or the next term; or, as it does not * 
affect the liberty of the defendant, it may be wh 
made returnable at the diſtance of two or three an 
terms“. But there ſhould be fifteen days, a Bi :, 
leaſt, between the 7e/e and return of an original“; on 
the law requiring that diſtance of time between _ 
the ſervice and return of it; though if there be d 
leſs, it will be aided by the defendant's appearing i 
and pleading in chief“. * 
— to 
u Finch, L. 237. 3 Blac, = Dyer, 175. be) 
Com. 274. | a 2 Inſt, 567, Booth a 
v Trye, 59, 60. Sty. Rep. real Actions, 5. Gilb. C. P. 
402. 3 K-b. 214. 9. 3 Blac, Com. 275. 4 
* 2 Bur. 967. b 1 Salk. 63, 1 Ld. Ray. 


x 'Trye, 2. J Id. 66, 671. S. C. 
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The firſt proceſs, or proceeding upon the ori- 
ginal writ, in actions of account, annuity, cove- 
nant, debt, and detinue, is a ſummons *, or warn- 
ing to appear according to the exigency of the 
writ; being nothing more than a copy of the 
writ itſelf, made out by the plaintiff's attorney 
ſor the ſheriff, and delivered by one of his 
officers to the defendant, or left at the uſual 
place of his abode. 

The defendant being ſummoned, was formerly | 
allowed to caſt an eſſoinꝰ, or ſend an excuſe by 
his ſervant for not appearing ; and that being 
done, it was the plaintiff's duty to adjourn it to 
ſome day, appointed by the court, in the next 
terme; if he did not, he was liable to be 20 
prcs'd*, But no effoin was ever allowed in per- 
inal actions, on the return of a capras ; nor even 
on a ſummons, where the defendant was ſeen in 
court, or appeared by attorney ?: and as a cor- 
poration aggregate could not appear in any other 
manner, they were not entitled to an effoin®. At 
this day, the defendant being ia general at liberty 
to appear by attorney, no eſſoin is allowed in any 
ferſonal action whatſoever, even where a peer or 


* Finch, L. 305, 352. f 2 Str. 1194. 

* 2 Inſt. 125. b. 137. E 2 Will. 165. 

* Cro. Eliz. 367. Gilb. k Bro. Abr. tit. Corpora- 
C. P. 13. Ft tion, 36. Cal Fre Co Fo Bu + 
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member of parliament is defendant . Where an 
eſſoin is caſt, and neither quaſhed nor adjourned 
to a particular day, the plaintiff may declare the 
firſt day of the next term, and che defendant is 
not entitled to an imparlance *. _ 

If the defendant appear, on or before the 


 quarto die poſt of the return of the original, 


he ſhould cauſe an appearance to be entered 
with the Flazer, who is ſo called from the 


: files of the cuſtos brevium, which are warrants for 


him to continue the proceſs'. If he make de- 
fault, and the ſheriff return that he is ſummoned, 
the filazer iſſues an attachment“; which is a ju- 
dicial writ, commanding the ſheriff to put the 
defendant by gages and ſafe pledges ; that is, to 
take certain of his goods, which are forfeited if 
he do not appear, or to make him find perſonal 
pledges or ſureties, who ſhall be amerced in caſe 
of his non- appearance“: And this is the firſt and 
immediate proceeding upon the original in treſ- 
paſs vi et armis*, &c. where the violence of the 
wrong requires a more ſpeedy remedy, and 
therefore the original writ commands the defend- 
ant to be at once attached, without any previous 
warning, Upon this proceſs, it ſeems that the 


Tg THR. 16--- n Gilb, Diſtr. 18, &. 
k 14. ibid. Run, Ej. 138. 3 Blac, Com. 
1 Gilb. C. P. 14. Trye, 280. 
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meriff may either ſummon the defendant, or take 
gages for his appearance at the return of it?, 
But a ſheriff's officer cannot juſtify entering the 
defendant's houſe, under an original writ of treſ- 
pals guare clauſum fregit, and continuing there, 
till the defendant paid him a ſum of money, as 
and by way of ſurety for his appearance“. 

The ſheriff's return to the attachment 1s 
either that he has attached the defendant, or 
that he has nothing by which he can be attach- 
d*, If the defendant, being attached, ſtill ne- 
glect to appear, the plaintiff may proceed, to 
compel his appearance, by diſtringas', or diſtreſs 
infinite; which is a proceſs commanding the 
(herifff to diſtrain the defendant, by all his lands 
and chattels, and to anſwer for the i/ues*, or 
profits of the ſame, Upon the firſt difringas, 
the ſheriff uſually returns iſſues to the amount of 
forty ſhillings ; and if the defendant do not ap- 
pear, before or on the guarto die poſt of the re- 
turn, the plaintiff ſnould ſue out an alias diſtrin- 
gas, and thereupon move the court to increaſe 
the iſſues; a proceeding that ſeems to have come 


? Bro, Abr. tit. Attach- = * Append, Chap. XIV. 
nent, pl. 9. and fee Dalt. [E.] 


Cher, ch. 32+ p. 154. &c. ; e Finch, L. 352» Stat, 
16 T. R. 137. Wiftm. 2. c. 39. 2 Iaſt. 453: 
b " Append, Chap, XIV. 5 Mod. 117. 
1D.) 
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in lieu of the writ of averment*, In general, if 
the debt be ſmall, the court will order iſſues to 
be returned at once to the amount of it: but 
otherwiſe, on the defendant's non- appearance, the 
plaintiff ſhould ſue out a pluries aiſtringas, and 
move the court a ſecond time, and fo tories quo- 
ties, until iſſues be returned to the amount of 
the debt. When that is done, the plaintiff 
ſhould apply to the court, for a ſale of the iſſues, 
under the ſtatute 10 Geo. III. c. 50. which 
enacts, that ** the court out of which the writ 
e proceeds, may order the iſſues, levied from 
ce time to time, to be ſold, and the money ariſ. 
© ing thereby to be applied, to pay ſuch coſts to 
« the plaintiff, as the ſaid court ſhall think juſt, 
« under all the circumſtances, to order; and the 
« ſurplus to be retained, until the defendant ſhall 
ce have appeared, or other purpoſe of the writ be 
te anſwered:“ which ſtatute has been conſtrued 
to extend to all writs of difringas, and not to be 
confined to ſuch as concern privilege of parlia- 
ment only”. But if the defendant be called in 
the writ by a wrong name, the ſheriff will not be 
juſtified in taking his goods under it“. 

The method of proceeding, by ſummons, at- 
tachment, and diſtreſs infinite, is not affected by 


vu Thef. Brev. 144, 5+ b 1 6 T. R. 234. 
" oF 5 Bur. 2726, 7. 1 
| the 
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the ſtatutes for preventing frivolous and vexa- 
tious arreſts*, which only relate to proceſs 
againſt the perſon, It may therefore ſtill be 
uſed to advantage, where the defendant has pro- 


. perty, but cannot be arreſted or ſerved with pro- 


ceſs: and as no capias lies, it is the only method 
of proceeding againſt corporations, and bundred- 
or5 on the ſtatutes of hue and cry“, &c, 

In proceeding againſt a corporation, the pro- 
ceſs ſhould be ſerved on the mayor, or other 
head officer*; and if the defendants do not ap- 
pear, before or on the guarto die poſt of the re- 
turn of the original, by an attorney appointed 
under their common ſeal, (for they cannot ap- 
pear in perſon ®,) the next proceſs is a diſtringas, 
which ſhould go'againſt them 1n their public ca- 
pacity ©; and under this proceſs, the ſheriff may 
diſtrain the lands and goods, which conſtitute the 
common ſtock of the corporation. If they have 
neither lands nor gods, there is no way to com- 
pel them to appear, at law or in equity“, but only 
in parliament*: for it is a rule, that for a public 


* 12 Geo. I. e. 29. 5 Geo. d Ante, 111. 

II. c. 27. Barnes, 407, 8, 9: 1 Vent. 301. 
Com. Dig. tit. Pleader, 4 Skin, 27. 

2 B. 2. 6 Mod. 183. © Id. 1 Vern. 122. Skin, 
* 3 Keb. 126. 84. 8. C. 2 Vern. 395. 
4 Sty. Rep. 367. Prec. Prec. in Chan. 129. 8. C. 

in Chan, 131. 1 Chan. Cal. f 1 Chan, Calf. 204. 
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concern, the ſheriff cannot diſtrain any private 
perſon, who is a member of the corporation i. 
The principal ſtatutes, by which bundredor; 
are made anſwerable for damages, are firſt, the 
ſtatutes of Hue and Cry, 13 Edw. I. ſt. 2. c. 1, 
2. 28 Edw. III, c. 11. and 27 Eliz. c. 13; 
ſecondly, the Riot act, 1 Geo. I, ſt. 2, c. 5.; and 
thirdly, the Black act, 9 Geo. I. c. 22. In pro- 
ceeding againſt hundredors, on the ſtatutes of 
hue and cry, it ſeems that the proceſs might have 
been formerly ſerved on any inhabitant of the 
hundred. But now by ſtatute*, “ no proceſs for 
te appearance, in any action to be brought upon 
ie the ſtatutes of hue and cry, or either of them, 
te againſt any hundred, ſhall be ſerved on any in- 
* habitant thereof, ſave only upon the high-con- 
&« ſtable or high-conſtables of the hundred, 
te wherein the robbery ſhall happen; who is and 
ie are required to cauſe public notice thereof to 
« be given, in one of the principal market-towns 


within ſuch hundred, on the next market-day 


ce after he or they ſhall be ſerved with ſuch pro- 
te ceſs; or if there ſhall happen to be no market- 
te town within the hundred, then in ſome pariſh 
ee church within the fame hundred, immediately 
« after divine ſervice, on the Sunday next after 


© Bro, Abr. tit. Tre/þa/ſs, ſee 1 Lev. 237. Finch Rep. 
135. 1 Vent. 351. Cowp. 83, 4. S. C. 
25. Styles, 367. contra; and 8 Geo. II. c. 16. 54. 
15 | « his 
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« his 01 their being ſerved with ſuch proceſs ; 
« and he or they is and are impowered and re- 
« quired to enter, or cauſe to be entered, an ap- 
« pearance in the ſaid action, and alſo defend the 
« ſame, for and on behalf of the inhabitants of 
« the ſaid hundred, as he or they ſhali be ad- 
« viſed.“ , 


« And in caſe the plaintiff or plaictiffs in 
« ſuch action ſhall recover and obtain judgment 
« therein, that then no proceſs of execution ſhall 
it be ferved on any particular inhabitant or inha- 
« bitants of the ſaid hundred, or any franchiſe 
* within the precinct thereof, nor on the ſaid 
« high conſtable or high conſtables ; but the 
« ſheriff or his officer ſhall, upon the receipt of 
« any writ or writs of execution to him directed, 
te in purſuance of the ſaid judgment, inſtead of 
« ſerving the ſaid writ or writs on any inhabit- 
te ant or inhabitaots, cauſe the ſame to be pro- 
« duced and ſhewn gratis unto two juſtices of 
« the peace, of the county, riding, or diviſion, 
* (whereof one to be of the quorum,) and reſid- 
“ ing within the ſaid hundred, or near unto the 
« ſame; who ſhall thereupon, with all convenient 
te ſpeed, cauſe ſuch taxation and aſſeſſment to be 
te made, and to be levied and collected, in ſuch 
% manner as is preſcribed in and by the ſtatute 
* made in the 27th year of the reign of Queen 

« Elizabeth; 
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« Elizabeth; in which taxation and aſſeſſment 
« there ſhall be provided for and included, over 
* and above what the coſts and damages reco- 
« vered by the plaintiff or plaintiffs in ſuch ac- 
«* tion ſhall amount to, all ſuch juſt and neceſ- 
ce ſary expences, as any high-conſtable or high- 
« conſtables of any hundred hath or have been 
te at, in having defended any ſuch action as afore. 
« ſaid, claim being made thereto, and an account 
te thereof given in and proved in manner therein 
« mentioned; and the ſums of money fo to be 
ce levied and collected, ſhall be paid over and 
« delivered, by ſuch officer or officers, as by the 
ct ſaid ſtatute of Queen Elizabeth are to levy and 
ce collect the ſame, within fen days after ſuch 
© collection, to the ſheriff of the county wherein 
« the robbery ſhall happen, to the uſe and be- 
te hoof of the parties reſpectively entitled to re. 
te ceive the ſame,” 

By the riot act“, the action is to be brought 


| againſt any two or more of the inhabitants of the 


hundred, in which the damage was done; and 
upon this act, it does not ſeem to be neceſſary 
to proceed by original writ, But upon the 
Black at", the action is to be brought againſt 
the inhabitants of the hundred, in like manner as 
upon the ſtatutes of hve and cry. And the exe- 


7 z I Geo. J. ſt. 2, C. 5 9 6. * 9 Geo. I. C. 22. 
| cution 
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cution upon theſe acts is regulated by the ſtatute 
22 Geo. II. c. 46. 34. by which it is enacted, 
that * no writ of execution, to be ſued out 
« againſt the inhabitants of any hundred, on any 
judgment obtained by virtue of any act or acts 
« of parliament whatſoever, ſhall be levied on 
« any particular inhabitant or inhabitants of ſuch 
« hundred ; but the ſheriff or ſheriffs ſhall, on 
« receipt of every ſuch writ, cauſe the ſame to 
« be produced to two juſtices of the peace, in 
« ſuch manner as is directed by the before-men- 
« tioned ſtatute of 8 Geo. II.; and that there- 
« upon the ſaid juſtices ſhall, in the manner di- 
« rected by the ſaid act, cauſe a taxation to be 
« made, levied, and collected, for raiſing and 
e paying, as well the coſts and damages reco- 
« vered by the plaintiff or plaintiffs, as alſo all 
« ſuch juſt and neceſſary expences, as any inha- 
« bitant or inhabitants of ſuch hundred ſhall have 
« been at, in defending any ſuch action, the 
« ſame being firſt proved on oath, and the at- 
« torney's bill being firſt taxed, in ſuch manner 
* as the ſaid act directs; and the ſums of money 
e ſo to be levied and collected ſhall, within the 
te time by the ſaid act limited, be paid to the 
ce ſheriff or ſheriffs, and by him or them paid or 
te delivered over to the perſons entitled to receive 
ce the ſame, without any deduction, fee, or re- 

*« ward,” 
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* ward,” Upon this act, it ſeems that a writ 
of execution ſued out by the party, who has re. 
covered damages upon the riot act, and deli. 
vered by the ſheriff to the juſtices, is a good 
foundation for an order to levy the amount', 
But it has been deterniined, that the order of 
Juſtices in ſuch caſe, directing the money when 
| levied to be paid into the hands of a banker, ſub- 
Je to their further order, is bad. It ſeems alſo, 
that the order for levying the money ought to be 
upon the inhabitants of the zotons, pariſhes, vil. 
lages, and hamlets, purſuant to the ſtatute of 
27 Eliz. and not upon the inhabitants of the 
giftrifts and pariſhes within the hundred. 

As againſt common perſons, if the ſheriff re- 
turn on the original writ, or proceſs of attach- 
ment, that the defendant has nothing by which 
he can be ſummoned or attached, a capias may 
be ſued out, in order to arreſt his perſon“. 
And where a capias lies, it is now generally 

iſſued in the firſt inſtance, without previouſly 
ſuing out the original"; in like manner as in 
Chancery, it was uſual to iſſue the /ubpezna, with- 
out firſt bringing in the bill'. The capias is 2 


1 5 T. R. 341. 2 2 279, &c. 

Ante, 53. and ſee Com. n Ante, 275. 

Dig. tit. Pleader, 2 W. 2. Prye, 59. 
Gilb. C. P. 14. 3 Blac. 
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judicial writ, iſſued by the filazer, and directed 
to the ſheriff or ſheriffs of the ſame county as 
the original; commanding them to take the de- 
fendant, if he be found in their bailiwick, and 
ſafely keep him, ſo that they may have his body 
in court, at the return of the writ, to anſwer the 
plaintiff in the action“; and it is uſually called a 
ſpecial capias ad reſpondendum. If the ſheriffs 
return to this writ, that the defendant is not 
found in their bailiwick, the plaintiff may have 
an alias or pluries capias, directed to the ſame 
ſheriffs, commanding them, as before, or as 
oftentimes they have been commanded, to take 
the defendant ?, &c.: or he may have a feſtatun 


| capias, directed to the ſheriffs of a different 


county, (and afterwards, if neceſſary, an alias 
teſtatum capias,) ſuggeſting that the defendant 
lurks and wanders in that county“. In any of 
theſe writs, if the defendant be within a liberty, 
it is uſual to inſert a clauſe of non omittas*. 8 
that, under particular: circumſtances, it may be 
neceſſary for the plaintiff to have recourſe to an 
alias or pluries teſtatum, non omittas, capias ad 
reſpondendum, which is the moſt ſpecial writ of 
any, againſt the defendant's .perſon ; and com- 


” Append. Chap. XV. * Append. Chap, XIV. 
[F.] we. | 
I. Id.] * 1d. II. 

| mands 
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mands the ſheriffs, as before, or as oftentimes 
they have been commanded, not to omit, by 
reaſon of any liberty, but to take the defendant, 
&c. it being teſtified that he lurks and wants 
in their county. 


The proceſs upon the original ſhould be 
teſte'd in the name of the chietf-juſtice, or ſenior 
judge of the court, if there be no chief-juſtice, 
The capias ſhould regularly be teſte d, in term 
time, on the quario die poſt of the return of the 
original*, but not on a Sunday, or other dies 
non juridicus*; and each ſucceeding writ ſhould 

be teſe d on the quarto die* poſt of the return of 
the preceding ene. But unleſs the plaintiff 
mean to proceed to outlawry, the capias may 


be teſte d before the original, and even before 


the cauſe of action accrued, provided it be 
actually taken out aſterwards; for no error can 
be aſſigned on meſne proceſs”, and the defend- 
ant cannot have oyer of the capias, ſo as to plead 
it in abatement”, Theſe ſeveral writs muſt be 
made returnable, like the original, on a general 
return- day, in term- time, ubicungue, or where« 
ſoevor the king ſhall then be in England; and 
there muſt be at leaſt teen days between the 


t But ſee Trye, 59, 184, Y 3 Wil. 434. 
&c, ſemb, contra. w Per Cur. E. 18 Geo, III. 
v Trye, 191. 2 Crump. 42. 


telte 


- 
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teſte and return*, They muſt be returnable 
however in the ſame, or the next term; for 
where a whole term intervenes, between the teſte 
and return of a capias, it is null and void?, 

The want of an otiginal writ is aided after 
verdict, by the 18 Eliz, c. 14. but not after 
judgment by default, or confeſſion *, or upon 
demurrer, or nul tiel record, And it has been 
holden, that an original writ which is bad in 
ſubſtance, or a good one which warrants not the 
declaration, is not aided by this ſtatute*. 
Where the original however differs from the de- 
claration, and is not between the ſame parties“, 
in the ſame county ©, of the ſame term*, or for 
the ſame cauſe of a&ion*, the court will prima 
facie intend that it- is not the orginal upon 
which the aftion was brought; and where it is 


in the original writ, or any 


1 Trye, 60. 2 Will. 117. 


but ſee 3 Wilſ. 454. 2 Blac. 
Rep. 918. S. C. 
2 Blac. Rep. 846. 


variance there from, is aided 
after verdict. 
d Cro. Eliz. 204. Hob. 


® Stat. 4 Ann. c. 16. 62. 251, _ . 

a 5 Co. 37. b. Cro. Elia. © Cro. Jac. 654; 5, 674. 
722, Yelv. 108. Cro. Jac. Palm. 428. 2 Rol. Rep. 
183. Cro. Car. 282. 1 Lev. 382. ; but ſee Cro. Jac. 479. ; 
bg. t Sid. 84 2 Ld. contra. 

Raym, 1209. z but ſee the | © Cro. Car, 272, 327. 
lat, 5 Geo. I. e. 13. by 3 Mod. 136. 
which any deſect or fault, 10 Mod. 318. 11 Mod. 
ether in form or ſubſtance, 382, 

certified 


U 
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certified to be the ſame, if the defendant in error 
comes in upon the ſcire facias ad audiendum er- 
rores, and alledges for diminution that it was not 
the original upon which he declared, the court 
will grant a new certiorari; and if upon ſuch 
writ, there appears to be a good original, the 
plaintiff in error will not be ſuffered to make 
any allegation to the contrary *, 

When all the proceedings are of the ſame 
term, an original writ of that term will warrant 
them®; and the curſitor will make it out, as a 
matter of courſe, at any time before the eſſoin- 
day of the enſuing term. But an original writ 
of the term wherein final judgment is given, 
will not warrant the judgment, if it appear upon 
record, that there, have been proceedings of 4 
preceding term. And it is a rule in Chancery, 
that no curſitor ſhall make original writs of any 
return paſt, unleſs he receive inſtructions within 
the term wherein they are to be returnable, or at 
furtheſt on or before the eſſoin- day of the next 
ſucceeding term, without warrant from the lord 
chancellor, or maſter of the rolls!, 

If the defendant therefore bring a writ of error, 
after a judgment by default, &c. it is uſual for 


EO Cro, Jac, 597. Palm. h 1 WilC, 181, 
428, 11 Mod, 382. and ſee Lord Clarendon's orden 
Run. Ej. 140. in Chancery, Imp. K. B. 
1 Keb. 327. 682. the 
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the plaintiff to preſent a perition to the maſter of 
the rolls, ſetting forth the proceedings in the 
action, and the bringing of the writ of error, and 
that the petitioner hath not ſued out an original 
writ to warrant the judgment, which he is ad- 
viſed is neceſſary; and that the time for apply- 
ing for the ſame in ordinary courſe being EX» 
pired, the curſitor cannot make it out, without 
an order for that purpoſe*. On this petition, the 
maſter of the rolls will-make an order, that the 
curſitor of the county where the venue is laid, do 
iſſue out an original writ, with a proper return; 
and that the petitioner pay the plaintiff in error 
his coſts, if he do not proceed further, after hav- 


ing had notice of the order. 

An original writ was not amendable at com- 
mon law, in the caſe of a common perſon . But 
it may be amended, by the ſtatute 8 Hen, VI, 
c. 12. for the miſpriſion of, the clerk, in not fol- 
lowing his inſtructions, or on account of his ne- 
ſcience, or want of ſkill, in matters of form, 
though not in ſubſtance", And leave has been 
given to amend a ſpecial capias, in one of the 
defendants' names, in order that an application 
might be made to the maſter of the rolls, to pro- 


* Law and Prac, of Error, 49. 1 Ld. Raym, $64. 


29, 39. and ſee Append, * S. C. 
Chap, XIV, [k. "8 Co. 159, Gilb, C. P. 


Co. 156, b. 1 Salk. 117. Barnes, 10, 16, 22. 
U 2 cure 


out the original variant from the procipe, which 
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eure a new original“. When the curſitor or his 


clerk has been guilty of a miſtake, in making 


is the warrant for the original, the practice of 
the office is to ſet it right, as a matter of courſe, 
and re-ſeal the writ® : Or the amendment may 
be made on motion, or by petition to the maſter of 


| the rolls; and it ſeems that before the return of 


the writ, the motion ſhould be made in Chance. 
ry ?, but afterwards, in the court where the writ is 
returnable, 2 


27 T. R. 299. 3 Atk. 596. 
3 Ack. 599. 2 Barnes, 10, 16, 22, 
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CHAP, XV. 


Of OUTLAWRY, 


HERE the defendant is abroad, or 
keeps out of the way, ſo that he can- 
not be arreſted or ſerved with proceſs, the 
plaintiff, on the return of non ef inventus to the 
pluries capias, may have a writ of exigi facias, 
and proceed to outlatory *: ar if there be ſeveral 
defendants in a joint action, and one of them be 
abroad, or keep out of the way, the plaintiff may 
have a writ of exigi facias againſt that defend- 
ant*; and muſt proceed to outlawry againſt 
him, before he can go on againſt the others“. 
Outlawry, in civil actions, is putting a man 
out of the protection of the law, ſo that he is 
not only incapable of ſuing for the redreſs of in- 
juries, but may be impriſoned, and forfeits all 
his goods and chattels, and the profits of his 
lands; his per/onal chattels immediately upon the 
outlawry, and his chattels real, and the profits 


© x Str. 473. 1 Will, 78. 
2 Str. 1269. 1 Blac. Rep. 20. 
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of his lands, when found by inquiſition . 80 
penal were the conſequences of an outlawry, that 
until ſome time after the conqueſt, no man could 
have been outlawed except for felony, the pu- 
niſhment whereof.was death: But in BraQton's 
time*, and ſomewhat earlier, proceſs of outlawry 


was ordained to lie in all actions vi et armis; 


and ſince, by a variety of ſtatutes, (the ſame as 
introduced the capias,) proceſs of outlawry lies 
in account, debt, detinue, and divers other com- 
mon or civil actions . 

If the defendant be a woman, the proceeding 
is called a waiver ; for as women were not 
ſworn to the law, by taking the oath of allegi- 
ance in the leet, (as men anciently were, when 
of the age of twelve years or upwards,) they 
could not properly be outlawed, or put out of 
the law, but were ſaid to be warved, that is, de- 
relictæ, left out, or not regarded. And for the 
ſame reaſon, an infant —_— be outlawed, UNe 
der the age of twelve years. 

Outlawry is either upon me/ſne proceſs be 
or upon final proceſs after Judgment”, you 


4 1 Salk. 295. 5 Lit. $186. Co. Lit 121. 
'© BraQ. lib. v. p. 425. b. Trye, 66. 
7 Co. Lit. 128. b. Trye, Þ Co. Lit. 128. a. 
72. Gilb, C. P. 15. Fort, 3 1 Trye, 27. * 
| 13 mene 
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neſne proceſs, the plaintiff cannot proceed to 
outlawry, unleſs the action be commenced by 
original writ*; nor can the defendant be out- 
lawed after judgment, unleſs the action were. ſo 
commenced : therefore, where the defendant was 
outlawed after judgment, in an action com- 
menced by bill of privilege, it was holden that 
proceſs of outlawry did not lie, as there was no 
capias in the original aftion', After judgment, 
the plaintiff may have an exigi facias, and pro- 
ceed to outlawry, upon a capias ad ſatisfacien- 
dum, without an alias or pluries®; becauſe the 
defendant, having been already in court before 
judgment, and having conuſance of the debt, 
ovght to pay it on the firſt ſuing out of the ca- 
pias, and his not performing the judgment is a 
contumacy, for which he is put out of the king's 
protection. And no writ of proclamation is re- 
quired upon an exigent after judgment, but only 
upon meſne proceſs". | 
The writ of exigi facias is a judicial writ, 
made out by the Hazer, as clerk of the exigents*, 
and directed to the ſheriff of the county where 


I * 1 Sid. 159. 77» 124. 
i 1 Leon. 329. n Cro. Jac. 577. 
* Gilb, C. P. 17, Trye, © Trye, in pref 
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the action is laid”, commanding him to cauſe 


to county court, or from buſting to buſting, if 
in, London*, that is, at five ſucceſſive county 
courts or huſtings, until he be outlawed, if. he 
do not appear, and if he appear, to take him), 
&c. This writ ſhovld be teſte'd on the gur 
die poſt. of the return of the plyries capias before, 
or of the capias after judgment; and if there be 
not five county courts between the teſte and re-. 
turn of it, there iſſues an exigent de move, 


graunded upon the ſheriff's return to the former 


writ, with a clauſe (from whence it is called an 
allocatur exigent) ditecting the ſheriff to allow 
the ſeveral county courts, at which the defendant 
has been already required *, 

In addition to the exigent, a writ of prociamg- 
tion was introduced by the ſtatute 6 Hen, VIII. 


P Fitz. Abr. tit. Exigent, proceed to outlawry. Tryt, 


26. Bro. Abr. tit. Exigent & 66. 3 Lev. 245 

Capiar, 19. Dyer, 295. But * Plowd. 371. 

ſee 3 Bac. Abr. 769. Gild. * Trye, 112. and 6 
C. P. 15. Cromp, intrad. pend. Chap. XV. [A.)] 


100. amb, contra. I. 11. Raſt, Eat. 189, 
ln London the buſtings 355. and ſee Append. Chap, 


are holden once every fort- XV. [B.] 

night; on which account the * Gilb, C. P. 19. Trye, 
action is generally laid there, 113. Theſ. Brev, 88. and ſee 
when the plaintiff intends to Append, Chap, XV. [C.] 


C. 4 
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e. 4. which requites it to be directed to the 
ſheriff of the county of which the deſendant is 
called, or defcribed in the original; for there 
he was ſuppoſed to dwell; and if he did not in 
fact dwell there, he might have avoided the 
outlawry, by the ſtatute of additions”. But 
the writ of proclamation is at preſent governed 
by the ſtatute 31 Eliz. c. 3. $ 1, which enacts, 
that „ in every action perſonal, wherein any 
% writ of exigent ſhall be awarded out of any 
e court, a writ of proclamation ſhall be awarded 
e and made out of the ſame court, having day 
« of teſte and return as the ſaid writ of exigent 
* ſhall have, directed and delivered of record 
tc to the ſheriff of the county where the defend- 
« ant at the time of the exigent ſo awarded 
« ſhall be dwelling; which wric of proclamation 
« ſhall contain the effect of the ſame action: 
te and that the ſheriff of the county, unto whom 
te any ſuch writ of proclamation ſhall be de- 
« livered, ſhall make three proclamations, ana 
« in the open county court, another at the ge- 
te neral quarter-ſefſions of the peace, in thoſe 
* parts where the defendant at the time of the 
_ «exigent awarded ſhall be dwelling, and the 
e third, one month at the leaſt before the guinto 


Dyer, 314+ 8 
Nau 
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« exaFus by virtue of the ſaid writ of exigent, 
« at or near the moſt ufual door of the church 
« or chapel of that town or pariſh, where the 
te defendant ſhall be ſo dwelling; and if the 
c defendant ſhall be dwelling out of any pariſh, 
then in ſuch place as aforeſaid, of the next ad- 
40 joining pariſh in the ſame county, and upon 
« a Sunday, immediately after divine ſervice, 
and ſermon (if there be one), and if there be 
« ng ſermon, then forthwith after divine ſervice; 
ee and that all outlawries had and pronounced, 
« whereupon no writs of proclamations ſhall be 
« awarded and returned according to the form 
© of this ſtatute, ſhall be utterly void and of 
« none effect.” 

U pon the defendant's being put in exigent, he 
is either taken by the ſheriff, appears voluntari- 
Jy, or makes default. If he be taken, he either 
remains in cuſtody of the ſheriff, or gives bail, 
&c. as upon a common arreſt, Formerly, if 

the defendant had appeared voluntarily, at any 
time before the return of the exigent”, he might 
have obtained a writ of n from the 
Jlazer, as clerk of the ſuperſedeas s, on enter- 
ing a common appearance of the term in which 
ws exigent \ſſued? ; 0 he may ſtill do 0 


„Cat Pr. C. P. 28. is Fort, 39- For the from 
* Trye, in pref. of the writ, ſee Append. 
5 1d, 67, 68, Gilb. c. P. Chap. XV. ID.] 


where 


or OUTLAWRY, 299 


where the action does not require /pectal bail. 
But upon a queſtion agitated ſome years ago, 
whether in a caſe originally requiring ſpecial 
bail, if the defendant, ſtand out to an exigent *, 
he can come in and appear to the exigent, with- 
out putting in ſpecial bail; it was ruled by the 
court, that there ought to be ſpecial bail.“ It 
« would be very unreaſonable,” they ſaid, “ that 
te the defendant ſhould gain an advantage, by 
« ſtanding out till proceſs of outlawry: He 
« certainly ought not to be in a better condition 
te then. than if he had appeared at firſt.” And 
accordingly *the direction given was, that the 
flazer ſhould not iſſue a /uper/edeas, till the de- 
tendant had put in ſpecial bailꝰ. 

If the defendant be neither arreſted nor ap- 
pear, but make default, at five ſucceſſive county 
courts, or huſtings, he is outlawed if a man, or 
if a woman ſhe is waived, by the judgment of 
the coroners, or of the recorder in London: and 
the judgment of outlawry being returned by 
the ſheriff upon the exigent, the Wazer, as cert 


* The queſtion, as ſtated quiry, it appears to have 1 
by Sir James Burrow, was, as ſtated above, upon the exi- 
whether the defendant, ſtand- gent, before out/awvry. 
ing out to an out/awry, can 3 Bur, 1920. 
come in and appear to the “ Co. Lit. 288. b. Gilb, 
outlawry, without putting in C. P. 15, 16. 4 
ſpecial bail: But upon in- 


of 
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of the outlawries ©, will make out a writ of capias 
utlagatum, which is either general or ſpecial *, 
and may be iſſued into any county, without a 
teftatum*; nor is there any occaſion, upon an 


outlawry after judgment, to revive the judgment 


by ſcire facias, after a year and a day. 

By the general writ of capias utlagatum, the 
ſheriff is commanded, * that he do not omit, 
« by reaſon of any liberty of his county, but 
« that he take the defendant, if he be found 
& jn his bailiwick, and him ſafely keep, ſo that 
« he may have his body in court, on a general 
return day, tobereſoe ver, &c. to do and receive 
te what the court ſhall confider of him*.” The 
defendant being taken by the ſheriff on this writ, 
either gives bail to appear and reverſe the out- 
lawry, or remains in cuſtody, until he actually 

reverſe it, or obtain a charter of pardon, or be 
relieved under an inſolvent act“. 


At common law, the defendant could not 
have been bailed, when taken by the ſheriff, on 
a capias utlagatum*: and this caſe is particu- 


© Trye, in pref. & Trye, 115, and ſee Ap- 
4 72.65, 6. Gilb. C. P. 16. pend. Chap. XV. [E.] 
© 1 Vent. 33. Gilb. C. PF. 1 Bur, 2119, 2427. 

17. 1 Trye, 73. 3 Bur. 1484. 
f Cro, Eliz. 706. 5 Mod. 4 Bur. 254 

203. Gilb. C. P. 17, 
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larly extepted out of the ſtatutes 23 Hen. VI. 
c. 9. and 13 Car. II. ſtat. a. c. 2. $ 4.; by 
the latter of which ſtatutes, it is expreſs]y de- 
clared, that no ſheriff, &c. ſhall diſcharge 
« any perſon or perſons, —_ upon any writ 
« of capias atlagatum, out of cuſtody, without 
« a lawful ſuperſedeas firſt had and received for 
« the ſame.” Bur now by ſtatute 4, 5 W. & 
M. c. 18. $ 4, 5. © If any perfon outlawed in 
« the court of King's Bench, other than for 
te treaſon and felony, ſhall be taken and arreſted, 
e upon any capias utlagatum out of the ſaid 
* court, the ſheriff making the arreſt may, 
« in all caſes where ſpecial bail is not re- 
e quired by the ſaid court, take an attorney's 
« engagement under his hand, to appear for 
ee the defendant, and reverſe the outlawry ; 
te and may thereupon diſcharge the defendant 
e from ſuch arreſt: and, in tbe/e cafes wwhere 
ce ſpecial bail is required by the ſaid court, the 
te ſaid ſheriff ſhall and may take ſecurity of 
« the defendant, by bond, with one * 

« ſufficient ſurety or ſureties, in the De ; 
© of double the ſum for which ſpecial bail 
te is required, and no more, for his appearance 
te by attorney in court, at the return of the writ, 
e and to do and perform ſuch things as ſhall 
* be required by the ſaid court; and after 
| 14 „ 


302 OF OUTLAWRY, | 
& fuch bond taken, may diſcharge the de- 
ce fendant from the ſaid arreſt: Or, in caſe 
«* the defendant ſhall not be able to give 
« ſecurity as aforeſaid, before the return of- 
« the writ, he ſhall and may be diſcharged, 
« whenever he ſhall find ſufficient ſecurity to 
ce the ſheriff, for his appearance by attorney 
«in the ſaid court, at ſome return in the 
ce enſuing term, to reverſe the outlawry, and 
« to do and perform ſuch other thing and 
de things, as ſhall be required by the ſaid court.“ 
This ſtatute has been conſtrued not to extend to 
criminal caſes ; at leaſt, not to miſdemeanors, 
after conviction*, And even in civil caſes, the 
defendant cannot be bailed, where he was not 
bailable upon the proceſs to outlawry '; for it 
was the deſign of the ſtatute to put him in the 
ſame condition, as if he had not been out- 
lawed: and therefore, he is not bailable, when 
taken upon an outlawry after judgment i. Nei- 
ther, upon this ſtatute, will the court reſtore 
goods, taken upon a ſpecial capias utlagatum®; 
but they will of courſe be reſtored, upon the 
reverſal of the outlawry l. 


* 4 Bur. 2539. " Carth. 459. 1 Ld. Raym, 
1 1d. 25 40. 349. S. C. Poſt, 313. 
m Per Cur, M. 20 Geo. III. 

Where 
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Where there is no affidavit of a bailable 
cauſe of action, the ſheriff is authoriſed, 'by 
the ſtatute, to diſcharge the defendant, on an 
attorney's undertaking to appear and reverſe the 
outlawry. But where an affidavit has been made, 
he ought not to be diſcharged, without giving 
the ſecurity required by the ſtatute; which is 
not a common” bail-bond, but a bond, with one 
or more ſufficient ſurety or ſureties, for appear- 
ance by attorney, at the return of the writ, and 
to do and perform ſuch things as ſhall be required 
by the court * ; that is, to put in bail to a new 
action, plead within a limited time, put the 
plaintiff in the ſame condition, and ſuch like 
matters . And it is not neceſſary that the 
affidavit ſhould be made before the outlawry * 
or the ſum ſworn to indorſed on the capias ut- 
lagatum; but it is ſufficient, if there be an 
affidavit before the defendant is diſcharged : the 
court having determined, that proceſs of out- 
lawry is not within the ſtatutes for preventing 
frivolous and vexatious arreſts *. 

By the ſpecial writ of capias utlagatum, the 
ſheriff is commanded, not only to take the de- 


0 3 Bur. 1483. 3 Bur. 1482. 

Y 4 Bur. 2540. TFiouner againſt Allen, M. 

4 2 Str. 1178, 9. 1 Will. 10 Geo, II, cited in 3 But. 
3. S. C. Fort. 39. 8. P. 1483. Barnes, 322. 


fendant, 
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fendant, as by the general writ, dot alſs * to 
* inquire, by the oath of honeſt and lawful 
men of his county, what goods and chattels, 
* lands and tenements, he hath, or had on the 
« day of his outlawry, or at any time after. 
© wards; and by their oath to extend and ap- 
a praiſe the ſame, according to their true value; 
* and to fate them into the king's hands, and 
« ſafely keep them, ſo that he may anſwer to 
te the king for the true value and iſſues of the 
te fame; making known what he-ſhall do there. 
tc upon to the court, on the return-day*,” 
Upon this writ, the ſheriff is to impanel a jury, 
who are to .make inquiry of the goods and 
chattels of the defendant, including his debts", 
or choſes in action, and alſo of his legſebold and 
freebold lands and tenements; to appraiſe the 
goods, and to extend or value the lands, &c. 
But they have nothing to do with his copybolds”, 
or truſt property. Witneſſes may be Jub- 
pæna d to attend the execution of the inquiry; 
and when made, the ſheriff is to take poſition 


t Trye, 115, 16. Of: Breu. P. 200, 
35. Te. Brev. 59, &c. Lil. Parker, 190. 
Ent. 552. and ſee Append. * Cro, Jac. 5 3. Sty. Rep. 
Chap. XV. [F.] 41. But ſee the ſtatute of 
u 4 Co. 95. Lane, 23. frauds, 29 Car. II. c. 3,4 10. 
Lutw, 329, i513. Gilb, C. Imp. K. B. 44% 
of 
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of the goods and chartels of the defendant, and 
of the /eaſebold tenements in his own. occu- 
pation”: But he muſt not ouſt or diſturb 
the poſſeſſion of his tenants*; and can only 
uke the iſſues or profits of his freebold tene- 
ments. The inquiſition ſhould ſet forth, with 
convenient certainty, the appraiſed value of the 
rods; the particulars of the debrs; of what 
lads, &c, the defendant is ſeiſed or poſſeſſed, 
the different parcels, in whoſe ſenure, and of 
what annual value, beyond reprizes: But the 
inquiſition, being merely an office of inffruFion 
or information, does not require ſo much cer- 
lainty as an office of entitling*. And if the 
lands, &cc. be undervalued, there may be 4 
nelius inquirendum *. 

When the /pecial writ of capias atlagatem | is 
returned, it ſhould be delivered, with the inqui- 
ſtivn annexed, to the flazer, as clerk of the exi- 
gents and outlawries *, and afterwards filed in the 
office of the caffos brevium®; from whence a 
tranſcript is ſent into the exchequer*. Out of 


! 9 Hen, VI, 20, 21. © Hardr. 106. 
* 14. 21 Hen, VII. 7. ® Trye, is pref. 
* 1d. Plowd. 541. Hardr. * 14.88, 9. * R. 578, 9. 
106, 176. Bunb. 103, 10. Gub. C. P. 16, 
2 Salk, 469. Bunb. 103. | 
| X this 


only the rent and moveables of the party out. 


Plaintiff, to enable him to take out execution 


. againſt him that hath the goods of the pay 


| writs, belongs to the crown; but the plaintif 


alſo obtain a leaſe of the lands, &c. under the 


te caſes there cited, in the 
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this court there iſſues-a venditioni exponas to (el 
the goods, a ſcire facias to recover the debii, and 
u /evari facias to levy the iſſues and profits; un- 
der which latter writ, the ſheriff may take not 


lawed, but alſo the cattle of a franger, levant and 
couchant on the lands extended*, In. aid of 
theſe writs, a Bill may be exhibited in the exche. 
quer againſt the outlaw, to compel a diſcover 
of his real and perſonal eſtate, &c. either by the 


or by the attorney-general, on behalf of the 
crown'. And it is faid to be the courſe of that 
court, upon an outlawry, to prefer” an inforne- 
tion, in the nature of a trover and converſion, 


outlawed *, - 
The money raiſed by the ſheriff, under thel 


may have it paid to him, in -fatisfa&tion of his 


debt and coſts, by applying to the court of ex- 
chequer, or lords of the treaſury: and he my 


* Gilb. C. P. 16. 1 Lutw, . laſt edition. 
330. 1 Hardt. 22. 
|» 1 Id. Raym. 305, and * 1 Mod. 9. 


I | excheque! 


Fx P-2.AT RT 


= N © 


>. I  P 


or OUTLAWRY. 307 
exchequer ſea]', or a grant of the king's. right to 
levy the profits®.- If the money raiſed -by the 
ſheriff do not exceed the ſum of fifty pounds, 
the court of exchequer, on motion, will order it 
to be paid to the plaintiff: But if it exceed that 
ſum, the plaintiff muſt petition for it to the lords 
of the treaſury ; ſtating the amount of his debt, 
2 ſhort abſtract of the proceedings, with the ex- 
pences he has been put to, and praying, in re- 
ſpe& thereof, that the attorney-general may be 
authorized to conſent, on behalf of the crown, 
that the money, remaining in the ſheriff*s hands, 
may be paid over to the petitioner*, The pe- 
tition is referred, by the lords of the treaſury, to 
their ſolicitor; who ſhould be furniſhed with an 
affidavit *, ſworn before a baron, of the amount 
of the debt and coſts, and a certificate of the 
proceedings from the clerk in court ?: where- 
upon he will make his report, which ſhould be 
filed with the clerk of the treaſury, A warrant 
is then iſſued, under the king's Ggn-manual, for 
the attorney-general to give his conſent to an 
order, purſuant to the prayer of the petition ; 
upon which a motion is made in the court of ex- 


! Hardr, 106, 422. T. Append. N. [G.] 
Raym. 17. 1 Lev. 33. 8. C. „. [H.] 

n 9 Hen. VI. 20. 2 Rol. 7 . [I.] 
Abr. 808, Gilb. C. P. 17. 
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chequer, and the attorney general conſenting, an 
order is framed accordingly. This order muſt 
be engroſſed, and put under ſeal, with a ſuſpæna 
annexed to perform it; and the ſheriff, being 
ſerved therewith, muſt pay over the money, ot 
will be liable to an attachment 7, 


Having thus ſhewn the conſequences of an 
outlawry, I ſhall proceed to conſider the mode 
of reverſing it, where the party outlawed comes 
in gratis, or in conſequence of an arreſt upon the 
capias utlagatum. There are two ways of re- 
verſing an outlawry, 1ſt, by writ of error”, te- 
turnable coram nobis; 2dly, by motion, founded 
on a plea, averment*, or ſuggeſtion of ſome 
matter apparent, as in reſpe& of a ſuper/edeas, 
omiſſion of proceſs, variance, or other matter 
apparent on the record: and yet, in theſe caſes, 
' ſome have holden, that in another term the de- 
fendant is driven to his writ of error. But for 
any matter of fact, as death, impriſonment, be- 
yond ſea at the time of the exigent awarded“ 
ſervice of the king, &c. he is driven to his writ 
of error, unleſs it be in the caſe of felony, and 


1 Imp. K. B. 48. 2 Cromp. 60. and ſee Append. Chap. 


47. XV. [K.] | 2M 
e Co. Lit. 259. b. Trye, * Carth. 459. 1 Ld, Raym. 
73. Fort. 38. 349. 8. C. 2 Str. 1178. 
* Trye, 74. 1 Will, 3. 8. C. 


e Ia. 69, 118, The. Bre v. 
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there in favorem vite he may plead it. It ſeems, 
however, to be diſcretionary in the court to re- 
lieve by motion, or put the parties to a writ of 
error; and of late years they have gone further 
than heretofore upon motion, the more effec- 
tually to expedite juſticez ſave expence, and pre- 
ſerve the credit and character of the defendant, 

At common law, the party outlawed muſt 
have appeared in perſon, in order to reverſe the 
outlawry ; and could not have appeared by attor- 
ney , But now, by ſtatute 4 and 5 W. and M. 
e. 18. 5 3. for the more ſpeedy and eaſy reverſing 
of outlawries, in the court of King's Bench, No 
«« perſon outlawed therein, for any cauſe, matter, 
e or thing whatſoever, treaſon and felony only 
« excepted, ſhall be compelled to come or ap- 
« pear in per/on in the ſaid court, to reverſe ſuch 
« outlawry, but ſhall or may appear by attorney, 
and reverſe the ſame without bail, in all caſes 
© except where /pectal bail ſhall be ordered by the 


c ſaid court.“ 
Before the allowance of a writ of error, or re- 


verſing an outlawry, by plea or otherwiſe, for 
want of proclamations, the ſtatute of Elizabeth * 


requires, © that the defendant in the original 


7 Cro, Jac. 462. Trye, * 31 Eliz. c. 3. $ 3+ 2 
71, 72. 2 Salk. 496, | Salk, 495. 2 
X 3 tc action 
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« action ſhall put in bail, not only to appear and 
&« anſwer the plaintiff, in a new action to be com- 
it menced for the cauſe mentioned in the for- 
e mer*, but alſo to ſatisfy the condemnation, if 
ce the plaintiff ſhall begin his ſuit before the end 
« of two terms next after allowing the writ of 
*« error, or otherwiſe avoiding the ſaid outlawry,” 

On reverſing the outlawry for any other error in 
law, beſides the want of proclamations, it was 
lobg unſettled, whether the defendant ſhould be 
obliged to put in ſpecial bail. In the earlieſt 
caſes upon the ſubject, it was determined that he 
ſhould” : But there are caſes to the contrary, in 
the time of Holt, Ch. J.; and in one of them 
it is ſaid, that if the party outlawed come ia gro- 
tis, upon the return of the exipent, &c. he may 
be admitted by motion to reverſe the outlawry, 
for any other cauſe than want of proclamations, 
without putting in bail; but if he come in by 
cepi corpus, he ſhall not be admitted to reverſe it 
without appearing in perſon, as in ſuch caſe he 


* The reaſon ſeems to be, Y? Lit. Rep. 301. Carth. 
that the proceſs is determined 459. 1Ld. Raym. 349. S. C. 
by the outlawry ; and conſe- Gilb. C. P. 19. 
quently the plaintiff cannot * 12 Mod. 3 1 LA. 
declare upon ĩt, but muſt bring Ray m. 60g. C. 2 Salk. 
2 new action. Cro. Eliz. 7079. 496. - 
but ſee March, g. "2 Salk, 496. 
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was obliged to do at common law, or putting in 
bail with the ſheriff for his appearance upon the. 
return of cepi corpus, and for doing what the 
court ſhall order. In two ſubſequent caſes, 
however, ſpecial bail was put in, ypon. reverſing 
the outlawry, for errors in law, though it does 
not appear the party came in gratis. At length, 
in the caſe of Serecold v. Hampſon*,. the court, 
upon conſidering the words of the 4 and 5 W. 
and M. c. 18. 5 3. which empowers the outlaw 
to appear by attorney, and ſays, © the outlawry 
« ſhall be reverſed without bail, in all caſes ex 
« cept where ſpecial bail ſhall be ordered by the 
« court,” declared they were of opinion, they 
had a diſcretionary power to require it or not; 
and that the want of an affidavit before the out- 
lawry was no objectionꝰ, becauſe that is only re- 
quifte to warrant an arreſt; And though the 
31 Eliz. c. 3. 5 3. be the only act that expreſsly 
requires bail, it is not to be inferred from thence, 
that in other caſes it ought not to be inſiſted on; 
for that act makes a new error, and the bail 
upon it is abſolutely to pay the condemnation- 
money, And accordingly, it is now —_— that 


* 


„all & Wotton, E. 12 2 Str. 1178, 9. 1 Will. 
G. I. cited in 1 Will. 4. 3. S. C. 
2 Str. 951. rn * Ante, 303. 
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on reverſing an outlawry for any other error in 
law, beſides the want of proclamations, the bail 
is common or ſpecial, in like manner as upon the 


arreſt, Where ſpecial bail is required, it need 
. not be put in before the allowance of the writ of 


error; but it is well enough, if put in at any 
time before the reverſal *. The recognizance, 
in ſuch caſe, is uſually taken in the common 
form* ; and, by a late determination t, the bail 


may render the defendant, and are not, at all 


events, anſwerable for the debt, 

In general, an outlawry can only be reyerſed 
upon payment of ces: But if the proceſs have 
been abuſed, and made ſubſervient to purpoſes 
of oppreſſion, as where a man has been outlawed, 
who was already in priſon at the plaintiff's ſuit , 
or being at large did not abſcond, but appeared 
publicly, and might haye been arreſted or ſerved 
with proceſs', the court, on motion, will order 


the plaintiff to reverſe the outlawry at his own 


expence. 
When the outlawry is reverſed, or the defend- 
ant has obtained a charter of pardon, he may be 


* 114, Raym. 605. 2 Str. ® 2 Vent. 46. 2 Salk. 495 · 
951. 2 Barnard. 298. S. C. Barnes, 321. 
But ſee 12 Mod. 545. i T. Jon. 211. Comb. 19. 
per Holt, & 2 Salk. 496. 12 Mod. 413. 


8 . K. B. 456. 
; | diſcharged, 


OF OUTLAWRY. g13 


diſcharged, if in cuſtody, by writ of ſuperſedeas ; 
and his property ', if taken into the king's hands, 
ſhall be reſtored to him, by writ of amoveas ma- 
245, or Otherwiſe, according to the courſe of the 
exchequer ®, And where a ſheriff's officer, be- 
ing in poſſeſſion of the tenant's effects under an 
outlawry, made a diſtreſs for rent, and ſold the 
goods ſo diſtrained, and afterwards the outlawry 
was reverſed ; it was ruled, that the officer was 
liable to pay the produce of the goods to the 
landlord, in an action for money had and re. 
ceived®, Where the defendant has obtained a 
charter of pardon, he muſt ſue out a ſcire facias, 
to give notice thereof to the plaintiff, in order 
that he may further proſecute *. action, if he 
think proper , 


* 13 Car. H. flat. y. ED. perfnal, fee 5 Mod. 61, 
$ 4+ Trye, 124. = Trye, go. 

) As 26. chattels-mooli the » 7 T. R. 259. 
Cro. Eliz. 278. 2 Vern. 312. Trye, 134, 154+ 
Bunb, 105. apd as to chattels , 
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: o the PROCEEDINGS againſt Pris: of 


the Realm, and MzMBERS of the Houſe 
1 Commons. io 


iT common lew it ſeems.chat peers of the 
realm, and members of the houſe of 
commons,” not being ſubject to a capias, could 
only have been ſued by original writ, unleſs they 
were officers of the court, or in the actual cuf- | 
tody of the marſhal*, But now, by ſtatute 
12 and 13 W. III. c. 3. Any perſon, or per- 
« ſons, having cauſe of action againſt any knight, 
« citizen, or burgeſs of the houſe of commons, 
© or any other perſon entitled to privilege of 


_ « parliament, may proſecute ſuch knight, &c. 


<« in his majeſty's courts of King's Bench, Com- 
« mon Pleas, or Exchequer, by ſummons and 
« diſtreſs infinite, or by original bill and ſum- 
te mons, attachment and diſtreſs infinite; which 
« the ſaid reſpective courts are empowered to 
te iſſue againſt them, or any of them, until he or 
« they ſhall enter a common appearance, or file 
« common bail, to the plaintiff's action, accord- 
« ing to the courſe of each reſpective court,” 


a Ante, 271. Si 
1nce 
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Since the making of this ſtatute, members of the 
houſe of commons may be ſued by 4i/] and ſum - 
mons, &c. as well as by original writ®, And if 
a perſon having privilege of parliament be in the 
King's Bench priſon, a declaration may be filed 
againſt him, as being in the cuſtody of the mar- 
ſhal; and no ſummons need be iſſued *.. There 
are alſo two caſes, in which it has been deter- 
mined, that a peer of the realm may be ſued by 
bill and ſummonsꝰ, & c. But in a late caſe*, it 
was the opinion of the judges, on a queſtion re- 
ferred to them in the houſe of lords, that theſe 
caſes were not to be conſidered as deciſive 
authorities on the ſubje& ; though after pleading 
in chief, it was too late for the defendant to ob- 
ject to the juriſdiction of the court. It ſeems 
therefore that, notwithſtanding the above ſtatute, 
the only regular mode of proceeding againſt a 
peer, is by original writ*. Where an action is 
brought againſt à peer or member of the houſe 
of commons, jointly with other perſons, the ori- 


> 2 Ld, Raym. 1442. 2 5 T. R. 361. 
Str. 734. 8. C. But this 4 Say. Rep, 63, 4. Cowp. 
mode of proceeding is not 844. \ 
allowed, as againſt unprivi- 2 H. Blac. 267, 299. 
leged perſons. Whitworth v. | f Append, Chap. XVI. 
Richardſon, E. 23 Geo. III. [A.] 


ginal 
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ginal writ or bill. ſhould be againſt all the de. 
fendants; upon which the peer or member 
ſhould be ſummoned, and a nw iſſued n 
the other defendants. | 


In proceeding by original writ, againſt a peer 
or member of the houſe of commons, the original 


| Thould iſſue into that county where the defend. 


ant lives; and a ſummont, which is nothing more 
than a copy of the original, is made out thereon 
by the plaintiff's attorney, and delivered to the 
ſheriff, who ferves it on the deſendant*. Before 
or on the quarto die peſt of the return of the oti- 
ginal, the deſendant either appears or makes de- 
fault; for he cannot caſt an eſſoin d. If he make 


default, the plaintiff ſhould ſue out a diffringas\, 


and after that (if neceſſary) an alias or Pluries 
di iftringes* ; upon which he may move to ins 
creaſe and ſell the iſſues, as before directed l. Or 
if the ſheriff return upon the diſtringas, & c. that 
the defendant hath nothing by which he can be 


t 2 Cromp. 146. and it is I Trye, 9. and ſee Ap- 
ſaid, that a peer or peereſs pend. Chap, XVI. [B.) 


cannot be arrached, but ſhould * Append. Chap. XVI. 


be brought in by Jummens, [(C.] 
1 Str. 225. 1 ! Ante, 279, 280. 
0 ! £06, $772 278. 


diſtrained, 
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diſtrained, the plaintiff may have a — di- 
firingas into another county“. 
The diſtringas and other ſubſequent proceſs 
upon the original, ſtate the cauſe of action at 
large; and muſt be made returnable on a ge- 
neral return-day, ubicungue, or whereſoever the 
king ſhall then be in England. Each ſucceed- 
ing writ muſt be teſte d on the quarts die poſt of 
the return of the preceding one; and there muſt 
be fifteen days at leaſt between the teſte and re» 


turn, 


If the defendant appear, upon any of theſe 
writs, he ſhould enter his appearance with the 
filazer® ; and when the purpoſe of the writ is 
thus anſwered, ** the iſſues (if any have been le. 
« vied) ſhall be returned; or if ſold, what ſhall 
remain of the money ariſing by ſuch ſale ſhall 
« be repaid to the party diſtrained upon ?.“ 


But the plaintiff in ſuch caſe is entitled to his 


colts : and where he had obtained rules for ſell. 
ing the iſſues levied upon a diftringas, alias, and 
pluries, and alſo a rule for an attachment againſt 
the ſheriff, but the defendant appeared before any 


ua Trye, 10, 127. and ſee * Imp. K. B. 425» 
Append. Chap. XVI. [D.] ” Stat, 10 Geo. III. c. 30. 


»Trye, 127. ; $ 4 
iſſues 
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i Mues bad been aftually levied, the court ordered, 
that upon payment of the coſts. of iſſuing the 


' writs, the rules ' ſhould be diſcharged ; being of 


opinion, that theſe coſts were not to abide the 
event of the ſuit, but were to be paid to the 
plaintiff immediately, and at all events, whether 
he ſhould finally ſucceed in the ſuit or not i. 
The bill againſt a member of the houſe of 
commons, is à complaint in writing, deſcribing 


the defendant as having privilege of parliament”, 


and concludes with a prayer by the plaintiff, of 
proceſs to be made to him, according to the 
form of the ſtatute, &c. This bill is filed oo 
treble- penny ſtamped parchment, with the clerk 
of the declarations, in the King's Bench office": 
and the firſt proceſs thereon is a writ of ſun- 
mons*; which is a judicial writ, iſſuing out of 
the ſame office, and directed to the ſheriff of the 
county where the venue is laid, commanding 
him to ſummon the defendant. Upon this writ 
the defendant ſhould be ſummoned, in like 
manner as upon the original ; and, if he do not 


4 5 Bur. 2725. « Imp. K. B. 427. 
t Say. Rep. 64. and ſee * 77. 8 Mod, 228. and fee 


Append. Chap. XVI. [IE.] Append. Chap, XVI. [F.] 
appear 
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appear at the return of it, is ſubject to the like 
proceſs of diffringas *, &c. If he appear, his 
appearance ſhould be entered with the Proper 
officer, in the King's Bench office. 

The writ of ſummons, and other ſubſequent 
proceſs upon the bill, differ from. the proceſs by 
original, in the following particulars; firſt, that 
they do not ſtate the cauſe of action at large, 
but only require the defendant to anſwer the 
plaintiff, generally, in a plea of treſpaſs on the 
caſe, to bis damage , Cc. (according to the 
plea) as be can reaſonably em that thereof he 
ought to anſwer * ; ſecondly, that they are teſte'd 
on the very return, and not on the quarts die 
poſt of the return, of each other; thirdly, that 
they are made returnable on days certain, and 
not on general return-days ; and fourthly, that 
there need not be fifreen days between the teſte 
and return of them. 

The defendant having appeared, the plaintiff 
proceeds to declare againſt him. The time 
allowed for declaring againſt a peer of the 
realm, or member of the houſe of commons, 
is the ſame as in other caſes, But in aſſign- 
ing on” breach in e/ump/it, againſt a peer of 


« Append. Chap. XVI. (G.] 
? Cromp. 146. Trye, 127. 
| the 


320 or TW PROCEEDINGS, &c. 


the realm, the plaintiff muſt not charge the 
defendant with contriving and fraudulently in- 


tending craftily and ſubtilly to deceive and de. 


fraud him; for the houſe of lords have ad- 
Judged it a very high contempt and miſde. 
meanor, to charge a member of their houſe 
with any ſpecies of fraud or deceit “. 

All further proceedings againſt peers of the 
'realm, and members of the houſe of commons, 
are the ſame as againſt other perſons* ; only it 
ſhould be remembered, that as no capias lies 
againſt them, they cannot be taken in execution, 
unleſs where the judgment is obtained upon a 
ſtatute-ſtaple, or ſtatute-merchant, or upon the 
ſtatute of Aon Burnel”, in which caſes a capias 
lies, even againſt peers of the realm, 


” 2 Cromp. 149. Y 11 Ed. I. 
Fl 8 Mod. 229. | 


bil 


CHAP, XVII. 
Of the DECLARATION, 


H E declaration is a legal Gatti of 

the cauſe of action; and in actions by ori- 
ginal, is an expoſition of the writ, with the addi- 
tion of time, place, and other circumſtances *, 
And it is either in chief, or by the bye, A de- 
claration in chief is at the ſuit of the ſame plain- 
tiff, for the principal cauſe of action, or that for 
which the writ was ſued out: A declaration by 
the bye is at the ſuit of a different plaintiff, or of 
the /ame plaintiff, for a different cauſe of action. 
In actions by 3;ill, the plaintiff may declare 
in chief, as a matter of courſe, at any time before | 
the end of the next term after the return of the 
- proceſs * ; and if he be. not ready to declare 
vithin that time, he may obtain a ſide-bar rule, 
from the clerk of the rules, for further time to 
declare, until the firſt day of the enſuing term ; 


* Co. Lit. 303. b. trod. 2. 3 Bulſt. 214. .Cro. 
Stat. 13 Car. II. ſtat, 2, Jac. 620, 2 Keb. 478, 812. 
t. 2. 4 3. And ſor the an- 12 Mod. 217. R. M. 10 
cient time of declaring by Geo. Il, Reg. 2. (6.) 2 T. 
bill, fee Gilb. C. P. 40, 41. R. 112. 3 T. R. 13. 45 
Nat, 8 Eliz. c. 2. Hanſ. In- 
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a copy of which rule ſhould be ſerved on the de. 
fendant's attorney, or ſtuck up in the King's 
Bench office, if the*defendant have not appear- 
ed*. This rule cannot, in general, be had where 
the defendant is a prifoner *, But where, on a 
writ againſt three, one was arreſted and lay in 
gaol, and the other two abſconded, the court re. 
fuſed to diſcharge the priſoner ; ſaying, that he 


muſt appear for all, or lie in gaol till the other 
two were outlawed*, But the plaintiff, in ſuch 


caſe, ſhould move the court, or apply to a judge, 


ſor time to declare againſt the priſoner, until the 


outlawry or appearance of the other defendants, 
Tf the plaintiff be ſtill unprepared, he -may ob- 
tain other rules for time to declare, from the be- 
ginning to the end of the term, and from the 
end of one term to the beginning of another, 
alternately, as often as may be neceflary. But 


after ſeveral rules have been obtained, the court, 


on motion, will make a peremptory one, for the 
plaintiff to declare, before the end of the term, 
in which the motion is made*, 


In actions by original, when the proceeding 
were ore tenus, at the bar of the court, the plain- 


© Ip. K. B 153. 401. 2 Blac. Rep. 759. 
© Pr, Reg. 327. f 14. ibid. 

. © Per Cur. E. 12 Geo. III. Imp. K. B. 153- 

2 Cromp. 9. Barnes, 396, | | 
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uf was anciently demandable on the defendant's 
appearance ; and if he did not appear, or would 
not count againſt him, he might have been im- 
mediately nonſuited ®. But the parties by con- 
ſent, might have obtained a day declara- 
tion, which was called a dies datus prece par- 
iam z for the conſent of the defendant ex- 
empted the plaintiff from the neceſſity of decla- 
ring immediately. In that caſe, if the defendant 
had made default at the day given, ſince there 
was no declaration, the plaintiff could not have 
had judgment, but was obliged to bring him in 
again by proceſs *: for none could have judg- 
ment, but upon complaint exhibited againſt the 
defendant whilſt in court. But after declaration, 
if the defendant had made default, judgment was 
given againſt him; becauſe. having deſerted the 
court, he ceaſed to oppoſe the plaintiff's de- 
mands, and fo ſubmitted that the court ſhould 
give judgment ', | 

In proceſs of time, when the proceedings 
were no longer ore tenus, but the defendant was 
x liberty to appear by attorney, the deſendant. 


"2 Hen. Iv. 15, 23. 79, 3 Leon. 14. Benl, & Da« 


22 Edw. IV. 1. lis. 153. 8. C. 6 Mod. 6, 7. 
| Hardr, 365. 8. 1 Salk. 216. $. C. 
* 19 Hen. VIII. 6. Moor, * Gilb. C. P. 40, 41. 
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324 or THE DECLARATION, 
could not have nonſuited the plaintiff, without 


giving a rule to declare, and calling for a decla- 


ration. If the writ were returnable in fve weeks 
of Eafter, or on the /aft return of any term, the 
defendant, Waving given a rule, and called for a 
declaration, might have entered a nonſuit, if it 
were not delivered four days, or more, before 
the efſoin-day of the enſuing term®: and if the 
writ were returnable on, any other | return, the 
defendant, having in like manner given a rule, 
and called for a declaration, might have entered 
a nonſuit, if it were not delivered ſome time 


during the ſame term". But if the deſendant 


had appeared the firſt term, and given no rule to 


declare, the defendant's attorney might have 


been compelled to accept a declaration the ſecond 
term, with an imparlance; and the declaration 
might have been entered as of that term, with 
an imparlance over to the next term, or in the 
firſt term with an incipitur, as the caſe required*, 


In ſuch caſe, however, if the plaintiff. had not 


declared the ſecond term, a nonſuit might have 
been entered at the end of the ſecond term, 
upon a continuance over by dies datus, but not 
the third term or after?, 


" R. M. 1654. 515. K. B. R. M. 1654. $ 15. K. B. 


This 


" 14. ibid, C. B. ev 14. ibid, 
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This. was plainly agreeable to the ancient 
practice of the court of Common Pleas.” And 


now the plaintiff; accorditig to the modern prac- 


tice of that court, has a general liberty to de- 
clare by original, till the end of the next term 
after the return of the Proceſs, whether. it. be re- 
turnable on "the firſt, . . or any other return. of the 
term”. Bur ſtill the defendant muſt, before the 
end of the ſecond term, or within four days 
after, enter a rule for the plaintiff to declare, and 
demand a declaration in writing“; and if the 
plaintiff do not declate beſore the rule is out, 
the defendant may, at any time before the eſfoin- 
day of the next term, ſign a+ nonpros, but not 
afterwards *: and the plaintiff is not allowed 
any longer time to declare; without leave, than 
the time limited by the defendant's rule. But 
if the plaintiff be not called upon by rule to 
declare, he hath all the vacation 1 _ IT 
term to declare in . 


When the defendant has e and fled 
bail, upon proceſs i in treſpaſs, or the plaintiff has 


K. M. 1654. $ 14, 154. * 
C. B. R. 
R. H. 9 Ann. C. B. (6) 
R. M. 1 Geo, II. Reg. 2. 
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filed it for him, according to the ſtatuse, the 
plaintiff may declare &y #he bye, in as many di- 
- ferent actions as he thinks fit, at any time before 
the end of the next term after the return of the 
proceſs*, And after a plea in abatement, if 
the plaintif enter on the roll guad bills caſte, 
es defendens eat fine die, he may at any time du- 
ring the ſame term, in which the proceſs is re. 
turnable, deliver a declaration by the bye _w 
the defendante*. It is alfo a ſettled point, that 
when bail is filed by the defendant, upon proceſs 
in treſpaſs, any other perſon, beſides the plain. 
tif, may declare againſt him y be He, at any 
time during the term wherein the proceſs is re- 
turnable, ſarute carid?, But where bail is filed 

by the plaintiff, according to the ſtature, this it 
not ſuch a general bringing of the defendant 
into court, as will warrant any petſot, except 

the plaintiff, in delivering 2 declaration by ib 
He againſt him“. The plaintiff in the origind 
action muſt declare in chief, before he can de- 
clare & the He z but any other . may 


0 „R. M. 10 Geo. II. reg. J. T.L 627. 
0 | (3). Bat ſee Gilb. K. Bgio. © 2 Str. 1025. Cal. toy. 
111 


* 5 T. R. 634. Hardw. 207. S. C. R. M. 


hy Y Poph. 145. Carth. 377. 10 Ged. II. Reg. 1, 

5 "38 1 Salk. 2. S. C. Gilb. K. B. 6 T. R. 158, 5 T. R. 
. | 310, 342. 4 Bur. 2181. 3 80. . | 
| wo S declare 
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declare by the bye, before the delivery of a de- 
claration in chief: And indeed, as the plaintiff 
is allowed two terms for declaring, another 
perſon who has only one, might otherwiſe be 
deprived of the opportunity of declaring &y the 
He. In actions by original, the privilege of 
declaring by the bye is much more limited; for 
though the /ame plaintiff is allowed to declare 
by the bye, for a different cauſe of action, at 
any time during the term in which the proceſs 
is returnable, yet he cannot ſo declare after the 
end of that term; nor can any other perſon 
declare by the bye at all. 


The Parts of a declaration are firſt, the title; 
ſecondly, the venue; thirdly, the commencement; 
fourthly, the ſtatement of the cauſe of action; 
and laſtly, the concinfion*, The declaration by 

bill 


d Con, Phillips's Caſe, 1 Cromp. 100. 

5 In Heath's Maxims, it is ſaid that a count or declaration, 
being terms equivocal, ought principally to contain three 
things: firſt, the plaintiff's and defendant's names, which in 
actions real are called demandant and tenant, and the nature 
ol the action; and this by ſome is termed the demonſtration, 
or demonſtrative part of the count; ſecondly, the time, the 
place, and the act; in which ought to be comprehended, 
how, and in what manner, the action did accrue, or firſt 
Y 4 ariſe 
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Sill ſhould regularly be entitled of 'the day on 
which the writ is returnable; for. the bill, of 
which it is a copy, cannot be filed till the bail 
is put in, which cannot be till the return of the 
writ*: And where there are ſeveral defendants, 
who put in bail of different terms, the declara- 
tion ſhould-be entitled of the term when the laſt 
bail was put in*. In practice it is uſual, when 
the cauſe of action will admit of it, to entitle | 
the declaration, whether by bill or ofiginal, ge- 
nerally, of the term in which the writ, is return- 
able; and though filed or delivered, it cannot 
regularly be entitled, of a ſubſequent term”, 
But it ſhould always be entitled, after the time 
* the cauſe of action is ſtated to have ac- 


ariſe beter 6 parties; ; wha what PR, what your, and 
what place, and to whom the action ſhall be given; which 
is called the declarative part of the count: and laſtly, the 
percloſe or concluſion, which is. unde deterioratus gf, &c.; 
in which the plaintiff ought to aver, and proffer to prove 
his ait, and ſhew the damage he hath ſuſtained, by the 
wrong and injury done him by the defendant. And this 
definition, it is quaintly obſerved, confiſting of atria, ſome- 
what reſembling the logical major, minor, and concluſion 
ſome of the ancients (among whom none was more fond of 
it than Mr. Fleetwood, the famous recorder of London) con- 
ceived to be a perſect ſyllogiſm. Heath's Max. 2, 
* Caf. temp. Hargw. 141. LE vide ante, 195. 
2 ue 242, "0 T. R. 624 


erved: 
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crued: therefore, where the cauſe of action is 
ſtated to have accrued, after the firſt day of the 
term in which the writ is returnable, the decla- 
ration ſhould be entitled of a ſubſequent day in 
that term, and not of the term generally : for a 
general title refers to the firſt day of the term; 
and upon ſuch a title, it would appear that the 
ation was commenced, before the cauſe of it 


accrued, Yet, where the cauſe of action was 


ſtated to have accrued on the firſt day of term, 

the court on demurrer held, that the declaration 
might be entitled of the term generally; for the 
delivery of the declaration is the act of the 
party, and in ancient times it could not have 
been delivered till the ſitting of the court: ſo 
that the cauſe of action might well have accrued, 
before the actual delivery of the declaration *. 
Where a declaration is improperly entirled, the 
plaintiff may have it corrected, on an affidavit 
of the fact . Or it may be ſet right, at the 


" inſtance of the defendant, if neceſſary for his 


defence : Thus, where the declaration is entitled 
of the term generally, and the defendant pleads 
plene adminiftravit', or a tender made before 
the exhibiting of the bill, upon which he would 
give in evidence an adminiſtration of aſſets, or 


8 1 TR. UG .c 5 1 Caf. temp. HardW141. 
d 1 Will. 7, | =... 
| tender 
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tender made, between the firſt day of the term 
to which the bill relates, and the day of ſuing 
out the writ; he has a right to call upon 


the plaintiff, to entitle * declaration pro- 


perly“. | 

The venue in perſonal actions, or county 
where the action is laid, and intended to be 
tried, is local or tranſi tory . Where the action 
could only have ariſen in a particular county, 
it is /ocal, and the: venue muſt be laid-in that 
county; for if it be laid elſewhere, the defendant 
may demur to the declaration ®, or the plaintiff, 
on the general iſſue, will be nonſuited at the 
trial”, Such are all real and mixed actions, and 


actions of ejectment, and treſpaſs quare clauſun 


fregit, & c. But where the action might have 
ariſen in any county, as upon contracts, it is 
tranſitory, and the plaintiff may, in general, lay 
the venue wherever he pleaſes e; ſubject however 


to its being changed by the court, if not laid in 
the very county where the action aroſe. 


To uſe the words of Lord Mansfield, in the 
caſe of Fabrigas v. Moſtyn*: There is a formal 
and a ſubſtantial diſtinction, as-to the locality of 


* 1 Str. 638. 1 Will, 309. Cowp. 410. 2 Blac. Rep. 
8. C. cited. 1 Wilſ. 304. 8. P. 103z. 

I Gilb. © 2 84. by Gilb. C. P, 84. 

8 Will. 165. P Cowp. 176, 7. 
ttrtiah, 
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trials, I ſtate them, ſays he, as different things. 
The /ubStantial diſtinction is, where the pro- 
ceeding is in rew, and where the effe& of the 
judgment could not be had, if it were laid in a 
wrong place. That is the caſe of all ejectments, 
where poſſeſſion is to be delivered by the ſheriff 
of the county; and as trials in England are in 
particular counties, and the officers are county 
officers, the judgment could not have effect, if 
the action were not laid in the proper county. 

With regard to matters that ariſe out of the 
realm, there is a /u&fantial diſtinction of locality 
too; for there are ſome caſes that ariſe out of 
the realm, which ought not to be tried any 
where but in the country where they ariſe 3 
as if two perſons fight in France, and both hap- 
pening caſually to be here, one ſhould bring an 
action of aſſault againſt the other, it might be 
a doubt whether ſuch an action could be main- 
tained here; becauſe, though it is not a cri- 
minal proſecution, it muſt be laid co be againſt 
the peace of the king; but the breach of the 
peace is merely local, though the treſpaſs againſt 
the perſon is tranſitory. So if an action were 
brought, relative to an eſtate in a foreign coun- 
try, where the queſtion was a matter of title 
only, and not of damages, there might be 2 
ſolid diſt inction of locality, | 


But 
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But there is- likewiſe a forma? diſtinction, 
which ariſes from the mode of trial: for trials in 
England being by jury, and the kingdom being 
divided. into counties, and each county conſi- 
dered as a ſeparate diſttict or principality, it is 
abſolutely neceſſary: that there ſhould be ſome 
county, where the action is brought in particular, 
that there may be a proceſs to the ſheriff of 
_ county, to bring a jury from thehce to try 
This matter of form goes to all cafes that 
aſe abroad; but the law makes a diſtinction 
between "tranſitory and local actions. If the 
matter, which'is the cauſe of a tranfitory action, 
ariſe within the realm; it may be laid in any 
county, the {place not being material ; as if an 
impriſonment be in Middleſex, it may be laid in 
Surrey, and though proved to be done in Middle. 
ſex, it does not at all prevetit' che plaintiff from 
recovering damages. The 'place of tranſitory 
actions is never material, except where by par- | 
ticular acts of parliament, it is made fo; as in 
the caſe of churchwardens and conſtables, and 
other caſes which require the action to be 
. brought in the county. The panties, upon ſuſ- 
fi ficient ground, have an opportunity of applyiog 
| to the court in time, to change che venue; but 
= if they go to trial without it, tat is no th 
jection, 


> et „ 


i 

, 
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So all actions of a tranſitory nature that ariſe 
abroad, may be laid as happening in an Eugi 
county . But there are occaſions, which make 
it abſolutely neceſſary to ſtate in the declaration, 
that the cauſe of action really happened abroad: 
a3 in the caſe of ſpecialties, where the date muſt 
be ſet forth, If the declaration ſtate a ſpecialty, 
to have been made at Weſtminſter in Middleſex, 
and upon producing the deed, it bears date at 
Bengal, the action is gone; becauſe | it is ſuch a 
variance between the deed and the declaration, 
as makes it appear to be a different inſtrument. 
But the law has in that caſe invented a fiction; 
and has ſaid, the party ſhall. firſt ſer out the 
deſcription truly, and then give a venue only 
for form, and for the ſake of trial, by a videli- 
cet, in the N of Midler, or any other | 
county, f 
In an Aion vpon a leaſe for rent, &c. ben 
the action is founded upon the privity of emntrad, | 


la a replication to a plea 
of ne unque; acconple, &E. in 4 
writ of dower, alledging a 
marriage in Scotland, it is not 
neceſſary to ſtate, by way of 


venue, that the marriage was 


had in any place in England. 
2 H, Blac. 145. Nor is it ne- 
cellary to lay a venue, in a 


13 


plea in abatement, that ano- 
ther perſon ought to have 
been ſued jointly with che 
defendant ;- and if it be 
pleaded that ſuch other per- 
ſon is alive, to wit in Spain, it 
will be conſidered as pleaded ' 
without any venue, 7 T. R. 
243» ; 
1 
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it is tragſitory, and the venue may be laid in any 
county, at the option of the plaintiff; but where 
the action is founded upon the privity of efate, 
it is local, and the venue muſt be laid in the 
county where the eſtate lies. Thus in an ation 
of debt or covenant, by the leſſor againſt the leſſee, 
the action being founded on the privity of con- 
tract, is tranſitory *,. So if an action of debt be 
| brought by the leſſor againſt the executor of the 
leflee, in the detinet only, it is tranſitory*, But 
if the action be brought, as it may, - againſt the 
executor of the leſſee, as affignee, upon the pri- 
vity of eſtate, in the debe? and detinet, it is local*, 
In covenant by the grantee of the reverſion 
againſt the leſſee, the action being founded on 
the privity of contract, which is transferred from 
the leſſor to the grantee, by the operation of the 
ſtatute 32 Hen. VIII. c. 34. the action is tran- 
fitory*. Bur in debt by the aſſignee”, or de- 
viſee “ of the leſſor, againſt the leſſee, which is 
founded on the privity of eſtate, the action is 
local, So if an action of debt or covenant be 


ok 154. 6 Mod, 194. C. R. 91. | | 
2 Str. 776. 1 Saund, 238. Carth. 
* Gilb, Debr, 403- Gilb. 183. 1 Will, 165. 
C. P. 97. C. Car. 183, 1 Wil. 
t 2 Lev. 80. 3 Keb. 135. 165. 
8. C. Gilb. Debt, 403. Gild. W. Jon. 53. 
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brought by the leſſor*, or his perſonal repreſenta- 
tives“, or by the grantee of the reverſion*, 
againſt the aſſignee of the leſſee, it is local, and 
the venue muſt be laid in the county where the 
land lies. 2 

There are however ſome actions, of a tranfitory 
nature, wherein the venue by act of parliament, 
muſt be laid in a particular county. Such are 
all actions upon penal ſtatuces*, and actions upon 
the caſe or zreſpe/s, againſt juſtices of peace, 
mayors of bailiffs of cities or towns corporate, 
headboroughs, port-reves, conſtables, tithing- . 
men, churchwardens, &c. or other perſons act- 
ing in their aid and aſſiſtance, or by their com- 
mand, for any thing done in their official capa- 
city *; and alſo actions againſt any perſon or per- 
ſons, for any thing done by an officer or officers 
of the exciſeæ or cuſtams, or otbers acting in his 
or their aid, in execution, or by reaſon of his or. 
their office. In theſe actions, the venue, by 
yarious acts of parliament, muſt be laid in the 
county where the facts were committed, and not 
elſewhere. 


* 6 Mod. 194. | | I Sid. 287. | 
! Latch, 197. d Stat. 21 Jac. I. c. 1% 
* Carth. 182. 3 Mod. 336, 6 5+ 
1 Salk. 80. 1 Show. 191 23 Geo. III. c. 750. $24" 
CO. 418324 Geo. III. Seff. 2. 


Stat. 21 Jac. I. e. 4. 52. e. 47. 5 35» - 
On 
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On the other hand, the venve in a tranfitary 
action, is in ſome. caſes altogether optional in 
the plaintiff; as where the action ariſes in Wales, 
or beyond the ſea, or is brought upon a bond or 
other ſpecialty, promiſſory note, or bill of ex- 
change, for ſcandalum magnatum, or a libel diſ- 
perſed throughout the kingdom, againſt a carrier 


or lighterman, or for an eſcape or falſe return, 


and, in ſhort, wherever the cauſe of action is 


not wholly and neceſſarily confined to a' ſingle 
In theſe caſes, the venue cannot be 
changed by the court, but upon a ſpecial ground. 


county ©. 


In actions by original, the venue in the de- 
claration ſhould be laid in the county where the 
writ was brought; for otherwiſe, we have ſeen, 


general rule, that the county in the margin will 
help, but not hurt“: Hence, if there be no 


venue laid in the body of the declaration, refer-/ 


ence muſt be had to the margin; but where a 


And it is 2 


© See the caſes referred to 
in Chap. XXV. 

f Anie, 151. R. H. 22 
Geo. III. C. B. contra. i 

Lord Hardwicke was of 


opinion, that the word I in 
the margin of the declaration, 


was not originally meant to 


ſignify the county, but was 
only a denotation of each 


. ſeion or paragraph in the 


record, Cal. /emp, Hardw. 
344+ 


Proper 
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proper venue is laid in the body; the Sau 1 


the margin will not vitiate ith, OL WELDED 
* 14910 3 * & J. ONS 1 


eee eee NMlai Want 
In actions by bill, igainſt common perſons, 
the declaration begins by ſtating the defendant 
to. be in cuſtody of the "marſhal; or if he be in 
cuſtody of the ſheriff, or bailiff, or ſte wafll of a 
franchife, having the return and execution of 
zrits, it ſhould alledge in whoſe" cuſtödy He is: 
it the ritne of the declaration, by virtue of the 
rroceſs of the court, at the ſuit of the e plaintiffs, 
If the action be brought by or againft particular 
perſons, as afſignees, executors, &c. the ſpecial 
character in which they ſue, or ate fued, thould 
be ſer ſorth in the beginning of the declarätion. 
And in actions again is, inftesd"of ting 
that they are in the cuſtddy of the malthil"or 
beriff, it ſhould be ſtated that they are refed 
in court; or, in actions Againſt peers or embers 
of the houſe of commons, that they | have L 
lege of n 8 : N 
ad replevin, where the original is 2 2. 
the declaration by original writ begins by ſtating, 
that the defendant was ſummoned to anſwer : in 
ations on the caſe, cjettment, treſpaſs, &e. where 


\ Caf, remp, Hardw, 343» 4- Barnes, 433. 3 F. R. 387. 
2 OY the 
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the original. is an attachment, it ftates, that he 
was attached to anſwer l. But where by the de. 
claration it appears, that the defendant was ſun. 
moned inſtead of artarbed, or vice verſd, the de- 
fendant. cannot demur, without craving ge of 
the original, and. ſerting , it. forth, in order to 
ſhew that. it does got warrant t the declaration. 
Ir was formerly. uſyal, fer the decleration by 
original to repeat the wbole of the original uit. 
But this practice being productive ol great aud 
unoeceiſary prolixity, a rule of court was, made, 
that c declarations in actions upon the cafe, and 
cc © general, ſtatutes, other than debr, repeat oe 
« the original Amrit, but only the nature of the 
60 action ; as that the defendant Was attached 
« anſwer. the plaintiff, in a plea of trepaſ.wa 
« the caſe, Or, in Plea. of treſpaſs and. conteny), 
ec © againſt the farm. of the fatute® 3 And even 
in treſpaſs vi et armis, commenced by original 
it has been deemed ſufficient, on a general de⸗ 
1 Com. Dig. tit Pliader, My , C. B. And as 0 
C. 12. 1 cannot now be had of th 
'® Cro, Jac. 108. Cro, original writ, it ſeems th 
Car. 91. 1 Saund. 378. 1 the declaration is. as louge 
Sid. 423- 2 Keb. 544; 1 demutrable, for * abott 
Mod. 3. S. C. 4 Mod. 246. cauſe. 
2 Salk, 701, 6 Mod. 28. 1 Com, Dig. tit, Pla 
S. C. Fort. 341. Cal. emp. C. 12, 
Hardw. 189. Barnard v. R. M. 1654. $.1% 
| = murre!, 
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murrer, to ſtate, in the declaration, that the de- 
ſendant was attached to anſwer the plaintiff ins 
plea of treſpaſs, without —_ forth 2 circum- 
ſtances“. 

In actions upon contracts, the deckureion 
muſt in all caſes ſtate the contra# upon which 
the action is founded, and the breath of it: 
And this alone, without more, is in ſome caſes 
(ufficient, as in an action of debt on bond, by the 
obligee againſt the obligor. Contracts are either 
in writing, or by pared; if in writing, they are 
either by deed under ſeal, or by agreement with- 
out ſeal, And they are either expreſs or im- 
glied ; the former are created by the words, the 
latter by the obvious meaning and intention of 
the parties. - Thus a covenant is implied, from 
the babendum in a leaſe, for quiet enjoyment ; 
and from the reddexndum, for payment of the 
rent”; So on the indorſement of a note or bill, 
it is implied, that if the drawer or acceptor do 
hot pay it, the indorſer will, on having due no- 
tice of its non-payment*: And in general it 
may be remarked, that promiſes are implied, 


E* SB RY EDS 


a-_ - 
— 
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- 
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" Carth. 108. ries, 29 Car. II. e. 3. 
For the caſes in which it 7 3 Bac. Abr. 296. 
u neceſſary that the comract 1 Bayley on Bills, 29» 41, 
ſhould be in avriting, ſee the 42, 57+ 
baute of frauds and perju- 


Z 2 to 


* 
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to pay money on legal liabilities”, With regard 
to their operation, contracts are preſent or fu- 
ture; under the former, may be ranked war- 
ranties, that a horſe is ſound, &c. the latter are 
to do or omit ſome act, or to procure it to be 
done or omitted by another. Contracts muſt 
be ſtated in the declaration as they were-really 
made, either in terms, or according to their 
legal effect; and if there be a ene 
be fatal *, | 55 
Where the contract is by deed, it is not ne- 
ceſſary to ſet forth the conſideration upor which 
it is founded; as the law in this caſe implies a 
conſideration, where none is ſtated : And a con- 
ſideration is alſo implied, upon bills of ex- 
change, and promiſſory notes: But in all other 
caſes, the conſideration not being implied, muſt 
be ſtated in the declaration. Confideretions are 
commonly ſaid to be executed or executory'; Of 


in other words, the contract is founded upon 


ſomething already done, or to be done: But 
there is a third ſpecies of conſiderations, par- 
taking of the nature of both the others, as upon 


mutual promiſes*, where the plaintiff's promiſe 
is executed, but the thing which he has en- 


17 101 


r Ante, 4. t 1 Salk. 17. 114 
| * Doug. 640. but ſee 3 Raym. 665. 8. 0. 


T. R. 643. rs 
gaged 
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gaged to perform is executory. In the caſe of 
a conſideration executed, the defendant cannot 
traverſe the conſideration by itſelf, becauſe it is. 
incorporated and coupled with the promiſe, 
and if it were not then in fact executed, it is 
nudum palum : But if it be executory, the plain - 
tiff cannot bring his action till the conſideration 
performed; and if in truth the promiſe were 
made, and the conſideration not performed, the 
defendant muſt traverſe the performance, and 
not the promiſe, becauſe they are diſtinct . 

It is alſo commonly ſaid, that to make a good 
conſideration, there muſt be either an imme- 
liate benefit to the party promiſing, or a loſs to 
the perſon to whom the promiſe was made. 
But this rule is too narrow: For wherever a 
man is under a moral obligation, which no court 
of law or equity can enforce, and promiſes, the 
honeſty and rectitude of the thing is a conſider- 


dation; as if a man promiſe to pay a juſt debt, 


the recovery of which is barred by the ſtatute - 
of limitations; or if a man, after he comes of 
age, promiſe to pay a meritorious debt con- 
trated during his minority, but not for neceſ- 
faries; or if a bankrupt, in affluent circum- 
ſtances after his certificate, promiſe to pay the 
whole of his debts; or if a man promiſe to per- 


Bal. N. Pri. 146. 
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to do, the ties of conſcience upon an vpright 
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form a ſectet truſt, or a truſt void for want of 
writing by the ſtatute of frauds. In theſe and 
many other inſtances, though the promiſe gives 
a compulſory remedv, where there was none - 
before, either in law or equity; yet as the pro- 
miſe is only to do what an honeſt man ovght 


mind are a ſufficient conſideration ”. 
Where the promife and confideration explain 
themſelves, without reference to any collateral 
matter, they are ſtated in the declaration with- 
out any inducement: But where that is not the 
caſe, the declaration begins by ſtating the 
circumſtances under which the contract was 
made, or to which the conſideration refers; 
as in an action of aſſumꝑſit to pay money, 
in conſideration of forbearance, or of ſtaying 
proceedings, the declaration begins by ſtating 
the debt forborne, or the proceedings that were 
ſtayed. The inducement. is in nature of a 
preamble, and leads on to the principal mat- 
ter of the declaration ; and as its office is 
explanatory, it does not require enact cer· 
tainty * 

Wbere the inden i is executed, ad the 
promiſe to pay a ſum certain, or to do ot 


Per Lord Manyfeld, Coy. Com. Dig. tit, Plain, 


290, C. 31. | ; 


* 5 T 8 K =» 
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omit ſome ſpecific act, the declaration proceeds | 
at once from the contract to the breach, with- 
out any intermediate averments; as in the caſe 
of an indebitatus aſſumpfit, to pay a precederit 
debt. But where the confideration is executory, 
or the performance of the defendant” $ covenanit 
or agreement is made to depend « on the per- 
formance of 4 condition precedent, on the part 
of the plaiatiff, the declaration ought . to aver 
that the conſideration has been executed. of or 
the condition performed ;. for it is a rule, that 
in all caſes, where the eftate or intereſt com- 
mences on a condition precedent, be the condi- 
tion or act in the affirmative or negative, and 
to be performed by the plaintiff, the defendanr, 
or any other, the plaintiff ought, in his count, 
to aver performance *: As, if a man grant an 
annuity to another, when he is promoted to 
ſuch a benefice, &c. the plaintiff in Annuity 


- ought to aver, that he is promoted”, &c. But 


where any eſtate or intereſt paſſes or veſts im- 


| mediately, and is to be defeated by a condition 


ſubſequent, or matter ex poſt fao, be it in the 
affirmative or negative, or to be performed. 
by the plaintiff, or the I or. any other, 


* 7 Co. 10. &. "" oy. 
Z 4 per- 
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performance of that matter need not be-ayerred*; 
As if a grant be of an annuity to A. till he be 
advanced to a benefice, A. in Annuity need not 
ay that he is not yet advanced *, | 

. Covenants or agreements are of three kinds ; 
firſt, ſuch as are called mutual and independ- 
ant, where either party may recover damages 
from the other, for the injury he may have 
received, by a breach of the covenants in his 
' favour, and where it is no excuſe for the de- 
fendant to alledge a breach of the covenants 
on the part of the plaintiff; ſecondly, there 
are covenants which are conditions and depend- 
ant, in which the performance of one depends 
on the prior performance of another; and there- 
fore, till this prior condition be performed, the 
other party is not liable to an action on 
his covenant: thirdly, there is alſo a fort of 
covenants, which are mutual conditions to be 
performed at the ſame time; and in theſe, if 
one party was ready, and offered to perform his 
part, and the other neglected or refuſed to per- 
form his, he who was ready and offered, has 
fulfilled: his engagement, and may maintain an 
action for the default of the other, though it be. 


1.99 Co. 10, a. b . a. 32. b. and ſee. 1 T. R. 
Ja. Pl. Com. 25. b. 30. 645. 2 H. Blac. 579. 


not 
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not certain that eicher is 2 to do the firſt 
„ : „ 2 Nenn 

The dependance: or a of coves 
nants, is to be collected from the evident 
ſenſe and meaning of the parties; and hows 
ever tranſpoſed they may be in the "deed; 
their precedency muſt depend on the order 
of time, in which the intent of the tranfs 
action requires their performance ©... The words 
by which conditions precedent are commonly 
created, are for *, in conſideration f, ita quod“, 
proinde f, &c, In general, if the agreement be 
that one party ſhall do an act, and that for the 
doing thereof the other ſhall pay a ſum of 
money, the doing of the act is a condition 
precedent to the payment, and the party who 
is to pay ſhall not be compelled to part with 
his money, till the thing be performed . And 


d Per Lord Mansfield, in 1 1d. Raym. 440, 686. 2 
the caſe of Kingfon v. Pre/- Salk. 623. Com. Rep. 117. 
ton, cited in Doug. 690, 91. 12 Mod. 529. 8. C. 1 Str. 

© 1d. and ſee 6 T. R. 570, 535. 65. 2 Str. 772. I 


668. 7 T. R. 130. Wil, 88. 2 Bur. 899. 2 
4 1 Vent. 177, 214, 2 Blac. Rep. 1312. Doug. 2% 
Saund. 250. S. C. i 272, 620, 684. 1 T. R. 639. 
* 2 Ld. Raym. 766. 1 H. Blac. 270. 4 T. R. 761. 
Doug. 688. 2 H. Blac. 123, 389, 574. 


5 1 Salk, 171. 1 Ld, 5 T. R. 409. 6 T. R. 570, 
Raym, 665. S. C. and fee 665, 710. 7 T. R. 125. , 


however 
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however improbable the thing try de, it 
muſt be complied with, or the right which 
was to attach on its being performed does 


not veſt: ' As if + the condition be, that A, 
ſhalt enſeoff B., and A. do all in his power 
to perform the condition, and B. will not re- 
ceive hvery of ſeiſin, it was never doubted, 
but that the right which was to depend on 
the performance of the condition did not ariſe*, 
If. a perſon undertake for the act of a firanger, 
the caſes are uniform to ſhew that ſuch act muſt 
be performed'., And where there are mutual 
promiſes, yet if ane thing be the conſideration 
of the other, there a III is ee 
Dr © X#: | 
If a day be appointed for dunkles of money, 
and che day is to. happen before the thing can 
be performed, an action may be brought for 
the money before the thing is done; for it ap- 


pears, that the party relied upon his remedy, 
and intended not to make the performance a 
condition precedent? : But where a certain day 
of payment is appointed, and that day is to 
8 ſabſequent to the performance of the 


16 T. R. 719. 570. 7 T. R. 125, 
Id. 722. II Salk. 171, 2. 1 Id, 
d 1 Salk. 121. 1 Ld. Raym. 665, 6. 8. C. and 
Raym. 665. S. C. 6 T. R. ſee 2 H. Blac. 392. 
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thing to be done by the contract, in ſuch 
eaſe performance is a condition -precedent, and 
muſt be averred in an action for the money. 
So if two men ſhould agree, one that the other 
ſhould have his horſe, the other that he will 
pay 101, for him, no action lies for the money, 
till the horſe be delivered. Another diſtinction 
to be attended to is, that where mutual cove- 
nants go to the whole of the conſideration on 
both fides, they are mutual conditions, the one 
precedent to the other; but where, they go only 
to a part, and a breach may be paid for in 
damages, there the defendant has a remedy on 
his covenant, and fhall not plead it as a condi- 
tion precedent”. And it is ſaid, that where 
the participle doing, performing, &c. is pre- 
fixed to a covenant by another perſon, it is 
a mutual covenant, and not a condition pre- 
cedent ", | * 

An averment may be by any words, which 
imply that the matter is as ſtared; as that the 
plaintiff avers, or in fa ſaith, or although, 
or becauſe, or with this that, &c,* And where 


" ; Hh Blac. 253. and. Com. Dig. tit. Pleader, 
ſee 6 T. R. 572, 3. C. 77. 
2 Blac. Rep. 1313. 


there 
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there is a. condition precedent, it is neceſſary 
to ſtate in the declaration, that it has been per- 
formed, or a lawful excuſe for its non · pet form. 
ance“. But there are ſome caſes in the books, 
reſpecting conditions precedent, where the thing 


agreed to be done having been in effect per. 
formed, though not in the exact manner, nor 
with all the circumſtances mentioned, it was 
deemed a ſubſtantial performance *; as where 
the condition was to enfeoff, a conveyance by 
leaſe and releaſe has been deemed ſufficient*; 
So if the condition be for one to deliver the 
will of the teſtator, and he deliver letters teſta- 
mentary*. And wherever a man, by doing a 
previous aft, would acquire a right to any debt 
or duty, by a tender to do the previous act, if 
the other party refuſe to permit him to do it, 
he acquires the right as completely, as if it had 
been actually done; and if the tender be defec- 
tive, owing to the conduct of the other party, 
ſuch incomplete tender will be ſufficient; be- 
cauſe it is a general principle, that he who pre- 
vents a thing from being done, ſhall not avail 
himſelf of the non-performance, which he bas 


9 4 . 761. 6 T. R. Co. Lit. 207. 8. 
570. f * 1 Rol. Abr. 426. pl. 2 + 


16 T. R. 722. 
13 
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- 
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occalioned*, The performance of à condition 
precedent is alſo excuſed, by the ab/ence of the 
plaintiff, in thoſe caſes where his preſeuco is 
neceſſary, for the performance'of the condition; 
by his o&/ruZing or preventing the performance; 
or by his neg/eing to do the firſt act, if it be 
incumbent on him to performit*: It is alſb 
excuſed in ſome caſes; by his not giving notic 
to the defendant”. Where the conditions. are 
mutual, and to be performed at the ſame time; 
the plaintiff muſt aver that he was ready and 

offered to perform his part, but the defendant 
refuſed to perform his”. And where the ſum 
to be paid is not. aſcertained-by the contract, the 
plaintiff muſt aver the facts neceſſary to aſcery 
tain it ; as upon a quantum meruit, or valebant; 
that the plaintiff de/erved to have, or that * 
goods were wortb, a certain ſum, &c. 

Where the contract is to pay a collateral Car 
upon requeſt, there the requeſt being parcel of 
the contract, and as it were a condition prece- 
dent, ought to be ſpecially alledged, with the 

time and place of making it“; but where the 


Doug. 686. and fee 1 7 T. R. 130. 


T. R. 638: + Com. Dig. tit. Phader, 
1 Roll. Abr. 457, 8 C. 69. and ſee 2 H. Blac, 
" 1d. 463, 467, 8 404 131. 5 T. R. w 

lee Co. Lit, 207. 4. : 
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contract is founded upon a precedent debt or 
duty, as in the caſe of a bond, or for money 
lent /, &c, or is for the payment of à collateral 
ſem on a day certain *, or otherwiſe than upon 
requeſt *, or the debt or duty arifes immedi. 
diately upon the performance of the conſidera- 
tion *, there it is not neceflary to alledge 1 
ſpecial requeſt, but licet ſæpius requifitus is 
ſuficient ; which is only a form of pleading, and 
if it be omitted, does not vitiate the an. 
tion ©. | * 
Where the matter alledged lies more pe- 
perly in the conuſance of the plaiatiff, than of 
the defendant, there the declaration ought to 
ſhew that notice was given to the defendant; 
as where the defendant promiſes to give the 
plaiatiff ſo much for a commodity as it is 
worth, or as any other had given him far 
the like, or to give ſo much for every eloth 
the plaintiff ſhould buy, or to pay the plain · 
tiff what damages he had ſuſtained by a bat. 
tery, or to pay the plaintiff's coſts of ſuit®; 
And when notice is neceſſary, it ought to appeat 


— PLE 7." x 8 
_ ® Owen, log. 4 Hard. 42. and ſet 16 
2 2 Lutw. 231. Vin. Ahr. Ut. Mau 7 
d 1 Str. 188. Er Wo 


e Pl. Com. 128. b. Hard. 
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that it was given in due tune, and to a propoe 
perſon . But where the matter does nat, lie 
more properly in the conuſageg of the plais · 
tif, than af the defendant, no votice is requi» 
ſite"; as in debt upon an obligation. condie 
tioned. to perform an award, notice of the 


| award. ug not be. alledged, becauſe dhe, de- 


ſendant may take notice af it, as well, 2s 
the plaintiff: So if upon a treaty x of marriage, a 
promiſe be made to the father of the daughter, 
by the father of the fon, to. pay the daughtes 
100l. after che death of the. ſop, Af ſhe. ſurvive 
him, and the ſon die, an actian may be | 
upon | this promiſe; and notice need not be 
given to 4 defendant, of the death of the 
ſon*. So on a promile to, pay ſo much money 
at the full age of an inlant, notice of his attain- 


ing that age need not be given, becauſe it is * 


notorious to the one as to the other“. 
The breach, ima declaration upon contract, is 


either negative, that the defendant has not done 


ſomething which he contracted do do, ur pro- 
cured it to he done hy another, or chat he ht 
not done it, or procured it to be "Janes, aa 
careful and propet manner ;] or it iv at matius, 


that he has done winch ne 


* Com: Dig. de. Plader, e. 42 
" Hard, 42. . 
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not-to do, or ſuffered it to be done by another, 


or that he has deceived the plaintiff, on à war- 
ranty, &c. The breach muſt be aſſigned. in 
the wot: of the contract, or in words tanta- 
mount, which comprehend the 'ſubſtatice and 
effect of it: And in aſſigning the breach of a 4 
covenant for quiet enjoyrhent, it is ſufficient to 

alledge; that 'at the time of the demiſe to the 
plaintiff, A.'B. had lawful right and title to 
the premiſes, and having ſuch right and ti 


entered and evicted the plaintif without ſhew- 


ing what title A. B. had, or that he evidted 
plaintiff by legal proceſs *. "Where the daniages 


ſuſtained by the plaintiff are naturally cos · 


nected with the breach of contract, it is, not 
uſual to ſtate them ſpecially in the declaration; 
otherwiſe they ſhould be Rated, in order to 
prevent a fvrpriſe upon the defendant, 4 


L a 0 A 
CY 3 „AAN — 


Insa actions for wrongs, the declaration ſhould 
ſtate the injury complained of; and in actions 
on the caſe, by way of inducement, the circum- 
ſtances under which the injury was committed, 
and the conſequential damages reſulting there - 


from to the plaintiff The injury complained 


4 T. R. 617. 
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of is immediate or conſequential. Where it is 

immediate, and included in the act complained . 

of, there it is ſufficient to ſtate that act alone i in 

the declaration, as in treſpaſs vi et armis. The 

charge in ſuch caſe ought to be direct and poſi- 

tive, and not merely by way of recital: There- 

fore a declaration by ill, ſtating that whereas, 

or wherefore the defendant did the act com- 

plained of, is bad on ſpecial demurrer; and was 

formerly holden to be fo, in arreſt of judg- 

ment ; but now, it may be amended at any 

time before or after judgment, by a'right bill; 

the time of filing whereof the court will not 

inquire into! : And by original, the courit-part 

being helped by the recital of the writ, this 

fault is not fatal, even on a ſpecial demurrer *, 
Where the damages in treſpaſs are ſuch as * 

naturally ariſe from the act complained of, or oy 

cannot with. decency be ſtated, they may be 

given in evidence under the alia enormia; but 

otherwiſe they muſt be ſtated in the declaration. 2 

And many things may. be laid in aggravation of 33 

damages, for which alone treſpaſs would not 

le; as treſpaſs may be brought for entering 7 

the plaintiff's houſe, and banging his " i; l «57 


6.4 
| \ © "of 
* 4 j n 
* 


1 Salk. 636. is. 666. S. C. 2 Will. 203. | n 
2 Str. 1151, 1162. 1 Peake's Cal. M. Pri. | 7 A. 
* i Will. 99. Barnes, 452. 46, 62. | = 
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or ſervant: but in ſuch caſe the plaintiff can- 
not recover damages for loſing the /ervice of his 
child or fervant, - becauſe he may have x proper 
action *for that purpoſe, nor can it be given in 
evidence; but the beating may be given in evi« 
dence, to aggravate the damages: for now, 
though it has been holden otherwiſe formerly, 
if the principal matter will bear an action, the 
plaintiff may give any thing in evidence in 
aggravation of damages, that will not of itſelf 
bear an action, for if it will, it muſt be ſhewn; 
as in treſp:ſs gaare clauſum fregit, the plamilf 
would not be permitted to give evidence of the 
defendant's taking away a horſe, &. but in 
treſpaſs quare clauſum er domum frepit, he may 
give in evidence that the defendant came into 
his houſe, and defiled his daughter. 
Conſequential injuries, we have ſeen, ariſe from 
mal-feaſance, non-feaſance, or mis-fraſuncr. In 
actions for mal-feaſance, three things are to be 
attended to in the declaration; firſt, the motive 
which vrged the defendant to the commiſſion of 
the act complained of; ſecondly, the exd which 
he had in view; and thirdly, the means which 
he took of accompliſhing it. Thus in an aRion 
for defamation, the motive is malice, the end 


ul. M. Pri. 89. and fee 2 Salk. 642. Str, 61. 


1 Sid. 225. 6 Mod. 127, 4 Bur. 1878. 
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propoſed is to injure the plaintiff in his good 
name, &c. and the means are the words ſpoken 
by the defendant for that purpoſe, In actions 
for mal-feaſance, the injury complained of is 
either founded in malice, which is generally 
ſpeaking the motive that leads to the com- 
miſſion of injuries to the, perſan;- and / inquries 
of this natuge- are frequently committed under 
colour of legal procęſs: or or it is founded in 
liceit, which is either where there is a pri- 
vity __ the parties, as upon a ſale of 
goods, Bec Rc, or where there is no (ſuch pri- 
vity; or elſe it conſiſts in ſome act of is- 
juſtice, chiefly ariſing. from the defendant's 
having too great a regard to his own intereſt, 
vichout ſufficiently attending to the rights of 
others : Under the latter head may be ranked 
trover, nuſances of a public or private nature, 
and diſturbance of commons, &c, In actions 
for non-feaſance, or mis-feaſance, the injury 
kequently proceeds from a mere neglect, with- 
out any bad motive, in the defendant ; Under 
the former, may be ranked actions for not re- 
pairing fences, or for not carrying away tythes“, 
&.; under the latter, the miſcondu# of 
ſheriffs or other officers, and negligence, either 
vhere there is a privity between the parties, 


a 3 Ley. 400. 
Aa ME Oy 
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as in the caſe of carriers, &c. or where there 
is no ſuch privity, as in actions for negli- 
gently riding horſes, n N 
navigating ſhips, &c. 

The circumſtances attending the ſeveral in in- 
juries before-mentioned, and which ſhould be 
ſtated by way of inducement, are various, ac- 
cording to the nature and grounds of the ation: 
In general, they diſcloſe ſome right or title in 
the plaintiff, or ſome duty to be performed' by 
the deferidant. In actions for wrongs affecting 
the ab/olute rights of perfons, the right to per- 
ſonal ſecurity being - implied, need not be 
| ſtated in the declaration; as it actions of aſaui 
and battery, &c. But where the wrongs com- 
plained of affect the relative rights of per- 
ſons, the relation ſhould be ſtated, in reſpect of 
which the plaintiff is injured; as in actions for 
criminal converſation, &c, And where an 
action is brought for defamation, it is uſual to 
ſtate in the declaration, by way of inducement, 
that the plaintiff is a perſon of good name, &c. 


and has not been guilty of the crime imputed to 


dim. 
In actions for wrongs to real or perfonal pro- 
perty; the plaintiff's right or title muſt be (et 


o Com, Dig. tit. Action WAN the Caſe for Denali, 
forth 
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ſorth in the declaration, either generally or pe- 
cially. Where a ſpecial title is neceſſary to 
maintain the action, it muſt be ſtated with cer- 
tainty: If a man alledge in himſelf a title to the 
inheritance or freehold of lands in poſſeſſion, 
he ought regularly to ſay, that he was /ei/ed”; 
or if he alledge poſſeſſion of a term for years, or 
other chattel- real, that he was poſſeſſed® : So if 
he alledge ſeiſin of things manurable, as of 
lands, tenements, rents, &c. he ſhould ſay that 
he was ſeiſed in bis demeſne as of fee"; if of 
things not manurable, as of an advowſon, that 
he was ſeiſed as of fee and right, omitting in bis 
demeſne*, ' And it is a rule, that where title is 
neceflary to be ſhewn, if the plaintiff derive a 
particular eſtate from another, he ought to ſhew, 
that the other had ſuch an intereſt as would en- 
able him to make the eſtate . The reaſon why 
the commencement of particular eſtates muſt be 
hewn in pleading is, becauſe they are created 
by agreement out of the primitive eſtate ; and 
the court moſt judge, whether the primitive 
eſtate and agreement be ſufficient to produce 
the particular eſtate claimed: And this is a funda- 
mental rule, which ought not to be broken upon 


| 


Co. Lit. 17. a. Com. De Pleager, | 
1 Lit. 5 10. and ſee Com. C. 36. 
Dig. tit. Pleader, C. 35. 
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manor, that lands ſhall deſcend to the younget 


mon, &c. Preſcription is altogether a per/and 
, uſage; and is either in a gue fate, or in a man 
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grant, in which caſe the plaintiff muſt aver tht 
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fancied inconveniences - It is allo a rule; tha 
if the plaintiff claims under one, who has only a 


| particular eſtate, as for life, he muſt awer the 


continuance of that eſtate . 

In ſetting forth a title to incorporeal heredits- 
ments, the plaintiff muſt ſhew that it was by 
grant, cuſtom, or preſcription. A grant ought 
regularly to be pleaded, with a profert in curid of 
the deed containing it; but where the deed is 
loſt or deſtroyed, by accident or length of time, 
it may be pleaded without a profers". Cuſen is 
properly a local uſage, and not annexed to any 
particular per/on; ſuch as a cuſtom within « 


ſon, or that copyholders ſhall have a right of com- 


and his ancefors ; the former is where the right 
claimed is annexed to, and paſſes with, the land, 
in which caſe the plaintiff ſtates that he, and all 
thoſe whoſe eſtate he hath therein, have imme- 
morially had ſuch right; the latter is where-the 
right is not annexed to the land, but lies in 


* 2 Salk, 562. and ſee 3 Will, 72. v3T,.R. 154, ' 
© Com, Dig. tit. Pleader, C. 66. 
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he, and his anceſtors, have nnn. en- 
joyed it. 

But in perſaual ations, it is ſeldom neceſ- 
fary to ſtate a title ſpecially in the declara- 
tion; for damages are the giſt of theſe actions, 
and the title only matter of inducement”: And 
it is a general rule therein, that poſſeſion is /uf#- 
tient evidenee of title againſt a wreng-doer; aa in 
treſpaſs guare clanſum fregit *, &c. So in an 
ation on the caſe for a nuſancs to the plaintiff's 
houſe, | &c. it is fufficient for the plaintiff in his 
declaration, to Rate generalty that he was law- 
fully poſſefſed of the houſe, or other property 
affected by the injury complained of: and if the 
declaration be for ſtopping. up lights, it goes on 
to ſtate, that by reaſon of his poſſeſſion he had, 
and of right ought to have, the lights that have 
been obſtruted?, In like manner, the plain- 
tiff in an action for diverting a twetercaur/e from 
his mill, need only ſtate, that he was poſſeſſed of 
the mill, and that the water had been accuſtomed, 
and of right ought to flow thereto, without ſta- 
ting that it was an ancient mill, or difclofing the 


110 Co. 59. b. | 1 Cro, Car. 328. 1 Show. 
* 2 Bulſt, 248. 18. 
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grounds upon which the right to the water is 


claimed *. 


In an action upon the caſe for the diſturbance 
of rights of common, &c. there is this diſ- 
tinction: Where the action is brought againſt 1 
wrong-doer, it is ſufficient for the plaintiff u 
ſtate in his declaration, that he was poſſeſſed of 1 
houſe or lands, &c. and by reaſon of his poſſeſ 
ſion thereof, was entitled to the right, in the 
exerciſe of which he has been diſturbed: But 
where the plaintiff would lay any charge, or 
ſervitude on the land or property of another, he 
muſt ſet forth his title ſpecially in the declara- 


| tion*. So in an action on the caſe againſt a 


ſtranger and wrong-doer, for diſturbing the 
plaintiff in the uſe of a ſeat in a church, no title 
or conſideration is neceſſary to be ſhewn: But 


* 1 Leon. 247. Palm. 290. 18. ; bf toll, Owen, 109. 
Cro. Car. 499, 575+ 3 Mod. Cro. Jac. 43, 122, 3. 3 
48. 3 Lev. 133. S. C. Lev. 190. 2 Lutw. 1617. 

* 1 Vent. 319. 4 Mod. and of feats in churches, 


418. And for the manner of 1 Lev. 71. 1 Sid. 203. 


declaring for the diſturbance 
of rights of way, ſee 1 Vent, 
274. 2 Lev. 148. 3 Keb. 
528. 3 Lev. 266. 1 Lutw. 


120.; of officer, 10 Co. 59. 


b. Cro. Eliz. 335: 3 of fran- 
chiſes, 4 Mod. 423. 1 Show. 


S, C. 2 Lev. 193. 3 Lev, 
73. 1 Wilſ. 326. 1 T. X. 
428. rb 

d 4 Mod. 421. 1 Str. 5 
1 Bur. 440, 4 T. R. 518 
but ſee 3 T. R. 768. 


where 
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where the plaintiff- claims againſt the ordinary 


himſelf, who hath primd facie the diſpoſal of all 


the ſeats in the church, he ought to ſhew ſome 
cauſe or conſideration, as building, repairing *®, 
&c. And though, in the other caſe, the plain- 
tiff is allowed to declare upon his poſſeſſion, yet 
he muſt prove his title at the trial: And poſ- 
ſeſſion for above ſixty years of a pew in a 
church, is not a ſufficient title to maintain an 
action on the caſe, for diſturbance in the enjoy- 
ment of it; but the plaintiff muſt prove a pre- 
ſeriptive right, or a faculty, and ſhould claim it 
in his declaration, as appurtenant to a meſſuage = 
in the pariſh*. In declaring for wrongs to per- 


ſonal property, the plaintiff mult ſtate his right; 


as in treſpaſs for taking goods, that they were 
his own goods“; or in trover, that he was poſ- 
ſeſſed of them, &c. | 

In actions upon the caſe for a breach of duty, 
the declaration ſhould ſtate the nature of the 
duty to be-performed by the defendant, which 
is founded on the general obligation of law, the 
defendant's particular ſituation, or ſome con- 


© 3 Lev. 73. I. Raym. 239. 2 Id. 
41 T. R. 428. Raym. 890. 2 Str. 1023. 
Cro. Jac, 46. 2 Salk, 640. x 


tract 
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tract or agreement between the parties. Wherethe 
defendant is liable of common right, as to repair a 
wall for preventing damage to his neighbour, it is 
not neceſſary for the plaintiff to ſhew a title in his 
declaration, or the fpecial ground of the defend. 
ant's liability: But where a charge is impoſed 
on another, again common right, as owner of 


the ſoil or tertenant, it was formerly holden, that 


a title muſt be ſhewn, as in an action for not re- 
pairing fences*®, &e. So where a ſpecial action 
on the cafe was brought againſt the defendant, for 


not keeping a bull and boar, the declaration wa 


holden bad upon demurrer, for not ſetting forth 
that the defendant was obliged to keep them, 
either by cuſtom, preſcription, or otherwile?, 
But in a late caſe, where an action was brought 
for not repairing a private road, leading through 
the defendant's cloſe, it was held to be ſufficient 
to alledge, that the defendant, as occupier of the 
cloſe, was bound to repair it: And per Buller 


Jaſtice; the diſtinction is, between caſes where 


the plaintiff lays a charge upon the right of the 
defendant, and where the defendant himſelf pre- 


ſcribes in right of his own eſtate : In the former 


| f 1 844k. 22, 360. 6 Mod. 4 Mod. 241, 
311. 8. C. 13 T. R. 766, 
5 1 Salk. 335, 6. IN 
caſe, 
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caſe, the plaintiff is preſumed to be ignorant of 
the defendant's eſtate, and cannot therefore plead 
it; but in the latter, the defendant, knowing his 
own eſtate, in right of which he claims a privi- 
lege, muſt ſet it forth*. In actions againſt ſhe- 
riffs or other officers, or againſt carriers, &c. far 
mis-fea/ance, the declaration muſt ſtate the nature 
af the plaintiff's right, and the ground of the 
defendant's duty. 

In actions upon the caſe for conſequential in- 
juries, the demages which the plaintiff has ſuf- 
tained, being the gift of the complaint, muſt be 
ſtated in the declaration; which damages muſt 
appear to depend on the injury complained of, 
and not be too remote, or happen from the inter- 
vention of another cauſe : And they are either 


general or fpecial. General damages are ſuch 
as naturally ariſe out of, or are connected with 


the injury complained of: And in actions for 


nal. fruſance, they in general correſpond with the 
end or deſign which the defendant had in view, 


and which has been previouſly ſtated in the de- 
claration ; as in an action for defamation, the de- 
claration ſlates, that the defendant intending to 
injure the r in his good name, & c. ſpoke 


3 T. K. 768, 
the 
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the words complained of ; whereby the plaintig 
was injured in his good name, &c. Special da- 
mages are either ſuch as are ſuperadded to gene. 
ral damages, ariſing from an act injurious in it- 
ſelf ; or fuch as ariſe from an act indifferent in 
itfelf, but injurious in its conſequences : And in 
either caſe, they muſt be ſpecially laid in the de- 
claration, or the plaintiff will not be allowed to 
give them in evidence at the trial. Thus in un 
action for defamation, though. the words be in 
themſelves actionable, yet the plaintiff is not at 
liberty to give evidence of any loſs or injury he 
has ſuſtained by the ſpeaking of them, unleſs it 
be ſpecially laid in the declaration. If an action 
be brought for words that are not in themſelves 

actionable, and the plaintiff do not prove the ſpe- 
_ cial damage laid in the declaration, he muſt be 

nonſuited, becauſe the ſpecial damage is the giſt 

of the action; but where the words are of them- 

ſelves actionable, if the words be proved, the jury 
muſt find for the plaintiff, though no ſpecial da- 


mage be proved“. 


The declaration in general concludes, to the 
damage of the plaintiff of a certain ſum of money, 
and * be Na bis ſuit, &c. But in 


1 Bal. Ni, Pri, 7. m 17, 6. 


penal. 
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penal action, brought by a common informer, 
where the plaintiff's right to the penalty accrues 
upon bringing the action, it is not neceſſary to 
conclude in this way, as the plaintiff cannot have 
ſuſtained any damage by a previous detention of . 
the penalty . And in actions againſt a/tornies 
and officers of the court, it is uſual, though not 
neceſſary *, for the plaintiff, inſtead of bringing 
ſuit, to pray relief, &c. And where the action 
is brought by bill, againſt a member of the houſe 
of commons, the bill concludes with a prayer of 
proceſs to be made to the plaintiff, according to 
the ſtatute, &c. It was anciently neceſſary to 
find pledges to proſecute, and add their names to 
the declaration by 310 : But they are now holden 
to be mere matter of form, and may be found at 
any t time beben judgment *, 


——— 


The Qualities of a declaration are, firſt, that it 
correſpond with the proceſs ; ſecondly, that it 
contain all the circumſtances neceſſary to main- 


* 4 Bur, 2021, 2490. VII. 1, 17. Palm. 518. Stat. 

o Andr. 247. 4 & 5 Ann. c. 16. § 1. Fort, 

9 Edw. IV. 27, Bro, 330. Caſ. temp. Hardw. 315. 
Abr. tit. Bill, 15. tit. Pledges, Barnes, 163. 1 Will, 226, 
11. Dyer, 288. 2 Will. 142, 3 T. R. 157. 

4 18 Edw. IV. 9. 2 Hen. 
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tain the action, and no more; thirdly, that theſe 
circumſtances be ſet forth with certainty and 
truth 

The declaration ſhould regularly e 
with the proceſs, in the names of the parties ; che 
deſcription of the character in which they ſue, or 
are ſued; and, except on common proceſs by 
bill, in the nature of the cauſe of action. But 
where. proceſs is taken out againſt a defendant by 
a wwrong name, and he appears by his right name, 
the plaintiff may declare againſt him by the 
name in which he appears, ſtating that he was 
arreſted, or ſerved with proceſs, by the other; for 
by appearing, the defendant admits himfelf to be 
the perſon ſued, and ſo the variance is immate- 
rial. In ſuch caſe, however, if the defendant 
do not appear, the plaintiff cannot rectify the 
miſtake by appeariag for him, in his rigbt name, 
according to the ſtatute* : Though if the plain- 
tiff were to appear for the defendant in the name 
by which he is ſued, it ſeems that this would 
_ warrant him in proceeding to judgment and 
execution. 5 


r Co. Lit. 303. a. Pl. M. 25 Geo. IN. 3 T. A. 
Com. 84, 122. 611. 
Green and Nobiaſan, H. 3 T. R. 612. 
23 Geo. III. Boyne v. Mills, * Str. 1218. 


Upon 


Ra 
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Upon general proceſs, the plaintiff may de- 
clare gui tam, or as execator or adminiſtrators 
&c. But this rule will not hold ? conver/o; for 
where the proceſs was to aoſwer the plaintiff 
qui tam, &c, and the declaration was in his 
own name only, omitting the gui tam part, the 
court held the variance to be fatal, and ſet aſide 
the proceedings”, In a ſubſequent caſe, the 
proceedings were ſer aſide, where the proceſs 
was to anſwer the plaintiffs as affignees of a 
bankrupt, and the declaration was in their own 
right; for the plaintiff cannot declare againſt 
the defendant generally, on proceſs ſued out 
in a ſpecial character. 

The plaintiff may declare in chief, upon 
common proceſs by hill, for any cauſe of action 
whatever” : And in Sailable caſes, the court 
will not permit a defendant to take advantage 
of a variance, in the amount of the debt, 


- between the ac-etiam part of the latitat and 


the declaration. But where the plaintiffs, 
having held the defendant to bail on an affi- 
davit in. aſſump/it, delivered a declaration in 


2 Str. 1232. 2 Blac, Rep. ſignees of Cochran, v. Ford, 
722. 3 Will, 141. 8. C. E. 25 Geo. III. 5 

4 Bur. 2417. 6 T. R. 7 R. E. 15 Geo, II. . 
158. | 1. Cowp. 455+ | 

* Mag- and another, aſ®= 5 T. R. 402. 


rover, 
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trover, the court ordered an exoneretur to 
be entered on the bail- piece. By original, 
the plaintiff muſt declare in chief, for the ſame 
cauſe of action as is expreſſed in the writ?, 
And if there be a variance between the ori- 
ginal writ and declaration, the court will diſ- 
Charge the defendant, on entering a common 
appearance*: But they will not on this ground 
ſet aſide the proceedings; for that would be 
permitting the defendant to do indirectly, what 
the practice of the court will not allow him 
to do directly, by craving oyer of the original 
writ, and pleading the variance in abate- 
ment .. 4 St; | | a3 
The rules of 
quently obſerved, are founded in good ſenſe 
their objects are preciſion and brevity : no- 
thing is more deſirable for the court than 
preciſion, nor for the parties than brevity , 
Preciſion or certainty is of three kinds; firſt, 
to a common intent ; ſecondly, to a certain 
Intent in general; thirdly, to a certain intent in 


7 T. R. 80. and fee 1 © 6 T. R. 363. 


H. Blac. 310. « 1d. 2 Will. 393. 
dc T. R. 402. * Doug. 666, 7. 
every 


pleading, as has been fre- 


or THE DECLARATION. 369 


every particular *: The ſecond, or that which 
is to a certain intent in general, is all that is 
required in a declaration; and it ought to be 
ſuch, that the defendant may anſwer it, a good 
iſue be joined thereon, and the court be en- 
abled to give judgment :. This certainty ought 
to pervade the whole declaration; and 1s par- 
ticularly required in ſetting forth the time, 
place, and other circumſtances neceſſary to 
maintain the action“: But that which is al- 
aged by way of conveyance or inducement 
to the ſubſtance of the matter, need not be 
ſo certainly alledged, as that which is the ſub- 
ſtance ' itſelf *; and ſurpluſage will not vitiate, 
except where it defeats the action. 

If the declaration be deſective in any of the 
above particulars, the defendant may demur : 
But if he do not, the defect may in ſome caſes. 
be aided, by the defendant's plea, or by a verdist 
for the plaintiff, If the declaration wants time, 
place, or other circumſtances, it may be aided 
by the defendaat's plea ; but not if it be defec- 


' Co. Lit. 303. a, and ſee C. 18, Kc. And as to time 
Covp. 682. Doug. 158, 9. and place, ſee 5 T. R. 607, 
Co. Lit. 303. 4. Pl. i Co. Lit. 304. a. 
Com, 84. * Com. Dig. tit, 258 
Com. Dig. tit. Pleader, C. 28, 9. 
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tive in ſubſtanee 1 And a verdi& will aid the 
omiſſion of that, which was neceſſary to be 
proved. at the trial, and without which the 
jury could not have found for the plaintiff®. 
Deſects in the declaration are alſo frequent) 
cured, by the ſtatutes 'of jeofails" . 

— —— — 

The declaration itſelf was formerly. delivered 
to the defendant's attorney, who made a copy of 
it, and then delivered it back“: But the copy 
1s now made, on treble-penny ſtamped paper, 
by the plaintiff's attorney“; and either delivered 
to the defendant's attorney, or filed with the 
cleik of the declarations, in the King's Bench 
office. Where the defendant has appeared or 
filed bail, a copy of the declaration ſhould be 
delivered to his attorney *, who ſhould pay for 
the ſame, after the rate of four-pence per ſheet, 


a—_ a a” on. 7 an. . ̃ ᷣ m . eo ß io in 


1 8 Co. 120. b. 'Þ R. T. 2 Geo. II. But 
m Com. Dig. tit. Pleader, ſee 8 Mod. 379. and 2 14. 
C. 87. and fee Doug. 654. Raym. 1407. by which thi 
7 T. R. 518. 8 rule appears to have bee 


18 Eliz. c. 14. 21 Jac, I. fore the ſtatute 13 Geo. |. 
c. 13. 16 & 1 Car. II. c. 8. c. 29. and the rule upon that 
? R. T. 12 W. III. ſtatute, of T. 2 Geo. I. 


com: 


re 
» 22 Hen, VIII. c. zo. made in T. 11 Geo, I. be : 
15 
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computing ſeventy-two words. to a ſheet, to- 
gether with the ſtamps or king's duty 3; and 
faur- pence for the warrant of attorney”: In ſuch 
caſe, a delivery to the party himſelf is not good”. 
But where the defendant has not appeared or 
filed bail, or the defendant's attorney, or his 
clerk in his abſence, refuſes to pay for a copy 
of the declaration, or if the abode of the de- 
fendant's attorney be unknown to the plaintiff's 
attorney, the copy ſhould be fed, with the 
clerk of the declarations, in the King's Bench 
office; and notice thereof given, without ys 
to the defendant or his attorney. 


When the declaration is delivered, a notice 
to plead ſhould be indorſed on it * : But when 
it is filed, the notice need not be indorſed ; 
but ſhould be delivered to, or left at the laſt or 
moſt uſual place of abode of the defendant, or 
bis attorney; it being irregular for the plaintiff, 


* 


He. 'T 10 W. III. and R. 370. 


rote (a). Lofft, 332. 

R. M. 5 Ann Reg. 2. R. T. 12 W. III. RT. 
But the plaintiff cannot ſign 2 Geo. II. | 
judgment, for the defendant's '* Append. Chap, XVII. 
refuſing io pay four-pence for * ] 
the warrant of attorney, where Barnes, 226, 7. But ſee 


the copy of the declaration Baches, 310. 
is delivered to him. 4 T. 
B b 2 when 
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. when the defendant's place of reſidence is known b 
to him, to ſtick up a notice of declaration in it 
the office“. And where an appearance is en- ct 

| tered, or common bail filed by the plaintiff, 10 

according to the ſtatute, the notice ſhould ex. b 
preſs the nature of the action, at whoſe ſuit it 1 
is proſecuted, and the time limited by the rules 
of the court for pleading; and that in caſe the : 
defendant do not plead by ſuch limited time, 
judgment will be "WE againſt him 'by de- 
fault. 1 
If the declaration be filed, and notice thereof 
given to the defendant or his attorney, it is 
deemed to- be a good declaration, from the 
time of ſuch notice only”; and therefore a rule 
to plead in ſuch caſe, given before notice of 
declaration, is irregular *, - Yet, where the de- 
claration was filed on the laſt day of the ſecond 
term after the return of the writ, but the no- 
| tice was not given till a little before the eſſoin- 
day of the following term, this was holden to 


v7 T. R. 26. Ld. Raym. 1407. * 
z R. T. 1 Geo. II. And 298. 
ſee Append, Chap. XVII. Pr. Reg. 141. Cal. Pre 
(BJ 7 . C. B. 111. Barnes, 248. 
Rn IL. N r. 6.0 8 
2 Geo. II. 8 Mod. 379. 2 


13 


K 


na 
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be well enough ; the maſter certifying it to be 
the practice.. The defendant muſt always re- 
ceive and pay for a copy of the declaration, 
whether it be delivered or leſt in the office, 
before he can be admitted to plead *; and if he 
negle& to do fo, the plaintiff's attorney may 
refuſe to accept his plea, and ſign judgment“. 

Where the defendant has appeared or filed 
bail, or the plaintiff has entered an appearance, 
or filed bail for him, according to the ſtatute, 
the declaration muſt be delivered or filed ab- 
ſolutely. Buk ic cannot be ſo delivered or filed, 
before appearance or bail; as the defendant till 
then is not in court“: Still however, for the 
ſake of expediting the cauſe, by making the 
times for appearance and pleading concurrent, 
t is provided, that * upon all proceſs, return- 
« able before the la return of any term, 
© where no affidavit is made or filed of the 
« cauſe of action, the plaintiff may.* file or 
deliver the declaration de bene efſe, or con- 
« ditienally, at the return of ſuch proceſs, 


* 3 Bur, 1452. 2 T. R. © Lofft, 333. 2 T. R. 719. 


112, | | ® But he is not bound to 
OR. T. 12 W. III. R. M. do fo. Carmichael againſt 

10 Geo. if, Reg. 3+ * Troutbeck, T. 24 Geo. III. 
* 1 Will. 173. Ante, 156. © | 


| þ & . with 


. © frered*. 
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« with notice to plead in ' eight days, after 
ce the filing or delivery thereof; and if the 
t defendant do not file common bail, and plead 
« within the ſaid eight days, the plaintiff, hav- 
« ing firſt filed common bail for him, may 


e ſign judgment for want of a plea; And 
&« that upon all ſueh proceſs as aforeſaid, where 
tt an affidavit is made and filed of the cauſe 
cc of action, the declaration may be filed or 
ce delivered de bene efſe, at the return of ſuch 
te proceſs, with notice to plead. in four days 
« after ſuch filing or delivery, if the action 
te be laid in London or Middleſex, and the 
« defendant live within twenty miles of Lon- 
« don; and in eight days, if the action be 
« Jaid in any other county, or the defendant 
te live above twenty miles from London; and 
« if the defendant put in bail, and do not plead 
© in due time, judgment may be ſigned: 
« Provided the declaration, in either caſe, be 
« filed or delivered, and notice thereof given, 
« four days excluſive before the end of the 
« term, and a rule to plead be duly en- 


f »» 


Upon — ee the Jaft return of 
the term, the declaration cannot be filed or 


t R. T. 23 Goo. LL. and ſee R. M. io Gas, II. 
delivered 


( 
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delivered de bene eſſe ; nor can it be fo filed 


or A upon procels returnable on any 
other 


t See the Rules of Mich. 10 Geo, II. and Trin. 22 Geo, III. 
|: has been ſaid by a modern writer, to whoſe labours the 
;roſeſſion are greatly" indebted, chat the operation of cheſe 
rules of court is not to | confine declarations de bene ofe to 
proceſs returnable as therein mentioned, but only to regu». 
|ue the time wherein defendant is to plead to ſuch declara- 
tions on proceſs ſo returnable: That the plaintiff may declare 
4 bene ee upon any proceſs whenever returnable ; but if it be 
not returnable before the laſt return of the term, the-notice! 
to plead muſt not be in four or eight days, as mentioned in 
the rules (ſince thoſe rules do not extend to ſuch declarations 
4 bene Ge], but the defendant will, in that caſe, be entitled 
0 en imparlance, and the notice ſhould be to plead within 
the firſt four days of the next term. 1 Sel; Pr. 247, 3. 
Ad this idea is certaioly ſanctioned by the caſe of Abbey v. 
Martin, reported i in 1 H. Blac. $33. But with great defe- 
rence, I conceive that the declaration cannot regularly be 
fled or delivered de bene ef, upleſs the proceſs be returnable 
before the /aft return of the term, for the following reaſons ; 
hrit, that at common law, a declaration could in no caſe 
lave been filed or delivered, till the defendant had appeared, 
or was in cuſtody ; appearance being the firſt act of the de- 
fendant in court, and declaring againſt him the firſt at of. 
the plaintiff, after appearance: See Com. Dig. tit. Plaader, 
C. 1, 2, 3. Secondly, that the practice of declaring de 
bene eſe ſeems to owe its origin to a ſeries of rules, the 
firſt of which in this court was made in Michaelmas, 10 
Geo, II. : At leaſt, I have 0g been able to find any rule, 
or mention of ſuch a practice in this court, previous to that 
ume: Thirdly, that by thoſe rules, the practice is expreſoly 
wnfined to proceſs returnable before the I, return of * 


* * . . 8 F 7 K 8 


33 
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other return, after the defendant has appeared 
or filed bail ?; or after the time for his ap- 
pearance is expired. Where the defendant 
has neglected to appear, or file common bail in 
due time, the plaintiff muſt enter an appearance, 
or file common bail for him, according to the 
ſtature; and then file or deliver his declaration 
| abſolutely: And where the neglect is of putting 
in or perfecting Special bail, the plaintiff muſt 
proceed 1 the benffs or his bail * the 
bail bond. 
If che platriff e do not — in * time, 
be is liable to be nonpros'd, or have Jagen 
ſigded againſt him, for not proſecuting bis 
ſuit . But unleſs the defendant's attorney take 
advantage of the plaintiff's" neglect, by ſign- 
ing a judgment of nonpros, the plaintiff may 
declare by bill at pen time within i, ** 


* 


term: An ly. that * bist of them was to e 
the cauſe, by enabling the plaintiff in town, to procted to 
trial at the fittings 3 in or after the term in which the'proceſi 
is returnable, or in the country, at the next afſizes : but this 
ehd could tot be attained, unleſs the proceſs were return- 
able before the laſt, return; the defendant not being obliged 
to plead till the next term, unleſs the declaration be filed or 
delivered de bene offi, and notice thereof given, Four days 
excluſive before the end of the t6rew, and a rule to plead 
duly entered. | 

b 1 Bur, 56. Barnes, 342. Pr. Reg. 145, 6 

2 * R. 720. 6 T. R. . ' Append. Chip: *XVIL fc. 
| next 
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next after return of the proceſs *, The judg- 
ment of nonpros, or nonſuit, for want of a de- 
claration, is a final judgment, and ſigned with 
the clerk of the judgments, in the King's 
Bench office; an incipitur being firſt made on 
a roll, and on a ſheet of paper, called a judg-- 
ment-paper, ſtamped with a double half-crown 
ſtamp. In actions by #4, it is founded on the 
ſtatute 13 Car, II. ſtat 2. c. 2. F 3. by which 
it is enacted, that upon an appearance entered 
te for the defendant, by attorney, of the term 
« wherein the proceſs is returnable, unleſs the 
* plaintiff ſhall put into the court from whence 
« the proceſs iſſued, his bill or declaration againſt 
« the defendant, in ſome perſonal action or 
« ejectment of farm, before the end of the term 
next following after appearance, a nonſuit fos 
« want of a declaration may be entered againſt 
« him; and the defendant ſhall have judgment 
* to recover colts againſt the plaintiff, to be 


* taxed and levied in like manner as upon the 


* 2 T. R. 112. 3 T. R. ſeems to be the proper ap- 
123, 4. 5 T. R. 35. But pellation of the judgment, in 
ſee 12 Mod. 2179. R. M. actions by 6://; but in actions 
10 Geo. II. Reg. 2. (65) by original, where the lan- 
contra, guage of the judgment was 

lt is called a judgment of S proſequitur breve wel se- 
#onpros, from the words non TAM, it is more commonly 
tro/equitur, &e. formerly uſed called a judgment of ' zon/uir. 
in entering it up. And this Ante, 323, &c. i 
« 27 Hen. 
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« 23 Hen. VIII.“ The proviſions of this ſta- 
tute are confined in terms, to caſes where the 
defendant has been arreſted ; but it has been 
holden, that if a defendant appear at the day of 
the return of the proceſs, and put in bail, though 
he never were arreſted, nor the proceſs returned, 
yet if the. plaintiff do not declare within two 
terms, a nonpros may be entered againſt him“: 
And it is not confined to caſes, where the writ 
is defective, but has always been conſtrued to 
extend to caſes in general. Hence it is a rule, 
that on a/l proceſs ifſuing out of. this court, 
returnable at a day certain, if- the defendant ap- 
pear by his attorney, and file bail, of the term 
wherein the proceſs is returnable, and the plain- 
tiff do not declare before the end of the term 
next following, a nonpros may be figned, with- 
out entering any rule to declare, or calling for a 
declaration*, But a aonpros can never be ſigned, 
unleſs bail be filed as of the term wherein the 
proceſs is returnable *; and therefore it cannot 
be ſigned, where a priſoner is ſuperſeded for 
not declaring, &c. on filing common bail. 


= Chap. 15. 2. (2). Gilb. K. B. 345- 

® 2 Salk. 455. 7 Mod. 1 Holmes v. White, E. 11 
32. 8. C. Geo. III. Ante, 125. 

9 7 T. R. 27. Imp. K. B. 415. 1 Cromp. 


PR. M. 10 Geo. II. Reg. 127. 5 T. R. 35. 
| In 
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In a joint action, it is ſaid, the plaintiff cans 
not be nonpros'd by one or more of the defend- 
ants, without the others. And this is univer- 
ſally true in actions by original, where the 
plaintiff cannot proceed againſt the defendants 
ſeverally, upon a joint writ, But upon proceſs 
in #re/paſs, if the plaintiff declare, ſerve a notice 
of declaration, or even take out a rule for fur- 
ther time to declare, againſt one or more of 
ſeveral defendants, and do nat proceed againſt 
the others, the latter may figa a judgment of 
nonpros*, In treſpaſs, however, there ought to 
be but one judgment of nonpros, for all the de- 
fendants, unleſs the plaintiff have indicated his 
intention of proceeding againſt them ſeverally ; 
for the treſpaſs is joint, and though the plaintiff 
may declare ſeverally, yet it remains joint, till 
it be ſevered by the declaration *, | 
Wherever the defendant obtains a judgment 
of nonpros, he is; as a neceſſary conſequence, 
entitled to cats“; for which he may either take 
out execution, or bring an action of debt upon 
the judgment. It has even been holden, that 


Doug. 169. 341. contra. 
2 T. R. 257. Y Stat. 23 Hen. VIII. e. 15. 
* 2 Salk. 455. Com. Rep. 8 Eliz. c. 2. 4 Jac. I. c. 3. 
744 S. C. 4 Bur. 2418, 13 Car. II. flat. 2. c. 2. 1 

Vin. Abr. tit. Cf, 4 V. T. K. 373. 
an 
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an executor is liable to pay coſts, upon a judg. 
ment of xenpros”. And the court, in two 
Caſes, have ordered the coſts to be paid by 
the plaintiff's attorney; in one of them, at 
the inſtance of the defendant, upon an affidavit 
that the plaintiff could not be found *: and in 
the other, at the inſtance of the plaintiff himſelf, 
where his attorney refuſed to proceed, | without 
being furniſhed with money ?, 

If the judgment of nonpros be regular, the 
court will not ſet it aſide, as a matter of courſe; 
and in a qui tam action, they refuſed to do fo*, 
But it may be ſet aſide on motion, if i#rreguler, 
with all the proceedings that have been had upon 
it: And if an action be brought on the judg- 
ment, the whole proceedings may be ſet aſide 
by one rule. A judgment of nonpros cannot 
regularly be ſigned, pending an injunRion *.' And 
where it was ſigned for not adjourning an eſſoin, 
caſt upon a ſpecial capias, and the plaintiff took 
no notice of it, but delivered his declaration, 
and after the rule to plead was out, and a plea 
called for, ſigned judgment; the court, conſider- 
ing it as a trick, declared that as there was no 


3 Bur. 1584. 24 T. R. 608. 
eee, Þ Bowſer v. Price, E. 20 
Y Say. Rep. 172. Geo. III. 


2 1 Bur. 401. 


colour 
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colour for the eſſoin, or to expect the plaintiff 
to ſearch after a nonpros, and there was no no- 
tice giyen of it, the plaintiff was right to go on; 
and therefore they refuſed to ſet aſide his judg- 
ment ©, | | 


© 2 Str. 1194. 
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Of ImPARLANCE, and Tis for PrzAD- 
ING; and of the RULE to plead, and 


| DEMAND of @ Plea, Oc. 


HE Plaintiff having declared, the de- 
fendant is allowed a certain time to 
prepare for his defence ; and that ny with, 


or without an imparlance. 

| Imparlance is ſaid to be, when the court 
gives a party leave to anſwer at another time, 
without the aſſent of the other party *; and 
in this ſenſe, it ſignifies time to reply, 
rejoin, ſurrejoin, &c. But the more common 
ſignifcation of imparlance is time to plead“: 
and it is either general ©, without ſaving any 
exception to the defendant, which is always 
to another term“; or ſpecial, which is ſome- 
times to another day in the ſame term“, with 


„Com. Dig. tit. Pleader, Abr. 27, 8. 3 Blac. Com. 


. | 301. 
b 2 Mod. 62. 2 Show. 6 Mod. 28. 
310. Barnes, 346. . © 6 Mod. 8. 10 Mod. 


* Hardr. 365. 1 Lutw. 46. 127. Com. Dig. tit. Plaader, 
12 Mod. 529. S. C. Gilb. D. 1. 


C. P. 183, 211. 4 Bac. : 
43, a ſaving 
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a ſaving of all exceptions to the writ, bill, or 
count; or of all exceptions whatſoever: which 
latter is called a general-ſpecial imparlance. 
The general imparlance is of courſe, where the 
defendant is not bound to plead the ſame term; 
but a ſpecial ne! is not allowed, without 
leave of the court *, 

Aſter a general imparlance, the defendant can 
only plead in bar of the action ; and cannot 
regularly plead to the juri/diFion of the court, 
in abatement *, or a tender and touts temps pril. | 
It is then alſo too late to claim conu/ance*, or 
demand oyer of a deed *, &c. Aſter a /pecial 
imparlance, the defendant may plead in abate- 
ment', though not to the juriſdiction of the 
court. And where the defendant pleaded.a miſ--—- 
nomer in abatement, after an imparlance, thus; 
« And A B. who was arreſted by the name of 
« A C, comes,” &c. the court in one caſe held 
this to be tantamount to a ſpecial imparlance* : 
But this caſe has ſince been over-ruled, by a 
ſubſequent determination. After a general- 
ſpecial imparlance, the defendant may not only 
plead in abatement of the writ, bill, or count, 


t R. E. 5 Am, | | * i Lutw. 6. 


8 4 Bac. Abr. 29. Gilb. * 1 Blac. Rep.g1, 1 Wil, 
C. P. 184. 261. 8. C. 


Þ Fide pot, Chap. XXII, 14 T. R. 520. 


but 
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but alſo privilege”, which is a plea to the perſin 
of the defendant, affecting the juri/difion of 
the court”. But he cannot plead a tender and 
touts temps priſt, after any kind of imparlance e; 
for by craving time, he admits he is not ready, 
and ſo falſifies his plea. A tender muſt there- 
fore be pleaded before imparlance, of the ſame 
term with the declaration; unlefs the declara- 
tion be delivered or filed ſo late, that the de. 
fendant is not obliged to plead to it that term: 
and then it may be pleaded of courſe; within the 
firft four days incluſive of the next term”, or 
even afterwards, upon motion, 1 of m pre- 
| ceding term, 

If the defendant plead in Petro, after a- 


| general imparlance, to the juriſdiction of the 
court after a. ſpecial imparlance, or a' tender 
after any kind of imparlance, the plaintiff may 


fign judgment”, 


= 1 Lev. 54. Hardr. 365. 
1 Lutw. 46. 12 Mod, 529. 
S. C. Gilb. C. P. 185, 211. 
Mod. 335. 

4 Bac. Abr. 28. Gilb. 
C. P. 184. Sty. P. R. 465. 
2 Lil. P. R. 37. 1 Sid. 365. 
2 Mod. 62. 2 Salk. 622. 1 


Ld, Ray. 254. Carth. 413. 


or apply to the court by 
motion to ſet aſide the plea*, or he may 


* 


14. 8. C. 1 Lotw. 238, 9. 


R. E. 5 Ann. (a). R. T. 


5 6 Geo, II. (). But ſer 


_ Dyer, 300. 


5 1 Bur. 59. 
2 Barnes, 343, 351, 388. 


357» 359» 361, 362. 
4 J. R. 520. 
6 T. R. 373. 


demur 
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demur thereto *, or alledge the imparlance in 
his replication, by way of efoppel *; but if the 
plaintiff, inſtead of demurring, or alledging the 
eltoppel, reply to the ſpecial matter of the plea, 
the fault is cured “. 5 
Formerly, the defendant had always an im- 


parlance, to the term next after the return of 


the proceſs, unleſs the proceedings were by 
riginal *, upon a habeas corpus, for or againſt 


attornies or other privileged perſons, or againſt 
priſoner's in cuſtody of the marſhal *, On pro- 


ceedings by original, if the action were laid in 
Lindon or Middleſex, and the defendant appeared 


before the laſt return of the term; or if the 
action were laid in, any other county, and the 


defendant appeared the frft return of Hilary or 
Trinity term, or before the third return of 
Michaelmas or Eaſter term; no imparlance was 
lowed, without conſent or ſpecial rule . So 
upon a habeas corpus, returnable in Micbaelmas 
or Eaſter term, if the declaration were delivered 


t Sty. P. R. 465. 3 fl. * 1 Vent. 236 
Cr. 40. 1 Wilſ. 261. 1 * Skin. 2. but ſee 8 Mod. 
lac. Rep. 51. S. C. Gram v. 228. FLO 
inner, H. 27 Geo. III. R. M. 5 Ann. III. (a), 
T. R. 369. Gilb. K. B. 310. Gilb. C. 
"1 Lutw. 23. 3 infl. P. 43, 182. 4 Bac. Abr. 25. 
Cr. 39. IR. M. 2654 515. 
C c before 
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before the third return, the defendant was not 
entitled to an imparlance*. And where the 
proceedings were for or againft attornies or 
other privileged perſons *, or againft Priſoners 
in cuſtody of the marſhal*, the defendant wa 
bound to plead, without any imparlance, the 
fame term the declaration was delivered, if 
delivered four days excluſive before the end 
of the term. Afterwards, when the clauſe of 
ac- etiam had been introduced into the bill of 
Middleſex, and other proceſs in treſpaſs, it be- 
came a rule, that where the cauſe of action 
was ſpecially expreſſed in the proceſs, the de- 
fendant ſhould not have liberty of imparling, 
without leave of the court; but ſhould plead 
within the time allowed, by the courſe of the 
court, to defendants ſued by original writ'. 
And at length ir was determined, that even 
upon a ſpecial capias by original, the defend- 
ant ſhould not be obliged to plead, ſooner tha 
upon a common /atitat *. 


yo 1 Mod. 1. 2 Salk. 515. 5 3. (a). and ſee R. K 
1 Will. 154. and ſee 6 T. R. 5 Ann. III. (a). 
752. XH. 2 Goo bh 


2 2 Salk. 517. 6 Mod. 1 Str. 684. 
175. R. E. 5 W. & M. III. 
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The former diſtinctions upon this ſubject 
deing thus gradually aboliſhed, it is now ſet- 
ned“, that in all caſes, where the defendant has 
zppeared, and filed common bail, or put in and 
perfeted ſpecial bail, or the plaintiff has ap- 
peared and filed common bail for him, according. 
w the ſtatute, and the declaration is delivered, or 
filed and notice thereof given, four days excluſive 
before the end of the term in which the writ was 
returnable; if the venue be laid in London or 
Middleſex, and the defendant live within twenty 
miles of London, the declaration ſhould be de- 
lvered or filed ab/olutely, with notice to plead 
within four days; or in caſe the action be laid in 
any other county, or the defendant live above 
wenty miles from London, within eight days ex- 
dave after the delivery or filing thereof: and 
the defendant muſt plead accordingly, without 
wy imparlance; or in default thereof, the plain- 
uf may ſign judgment. If the declaration be 
&livered or filed, with notice to plead within 
the fr four days of term, the defendant has all 
te morning of the iyth day to plead ; and judg- 
ment cannot be ſigned, for want of a plea, till 
le opening of the office, in the afternoon of that 


= 2238 F 2 


=. 2 f. = 


EEE TEST 


R. T. 3 & 6 Geo. II. * 14. (a). 
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day * : But in any other part of the term, if the 
defendant do not plead within the four days, the 
plaintiff may ſign judgment, in the morning of 
the fifth day*. And if a plea be not put in or 
the day the rule expires, and the other party do 
not take advantage of it immediately, the de- 
fendant may deliver his plea, at any time before 
judgment is actually ſigned againſt him*, 
Where the defendant has not appeared, or 
filed bail, the rule“ is, that © upon all procel; 
&© returnable before the /aft return of any term, 
ce where no affidavit is made and filed of the 
te cauſe of action, the plaintiff may file or de- 
te liver the declaration de bene eſſe, at the return 
e of ſuch proceſs, with notice to plead in eight 
e days excluſive, after the filing or delivery 
thereof; being the ſame time as is allowed 
for the defendant to appear and file - common 
bail*: and * if the defendant do not file com- 
© mon bail, and plead within the ſaid eight 
te days, the plaintiff, having filed common bail 
te for him, may ſign judgment for want of a 


ce plea*.” But if the declaration be not filed, ple 
2 3 | nec 

f Shephard v. Mackreth, E. ſee the former rule of M. 
35 Geo. III. K. B. 10 Geo. II. Reg. 3. g 
©; T. R. 16. 4 T. K. . Man 
95, 6. 5 T. A. 35. - * Ante, 122, 3. 3 


* R. . 83 Geo. III. and 
2 | 


untl 
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until after the return of the proceſs, the de- 
ſendant has eight days to plead, from the time 
of filing it, whenever it may bei. And * upon 

« all ſuch proceſs, where an affidavit is made 

« and filed of the cauſe of action, the n 
« tion may be filed or delivered de bene eſſe, at 
« the return of ſuch proceſs, with notice to 
e plead in four days after the filing or delivery, 
« if the action be laid in London or Middleſex, 
« and the defendant live within twenty miles of 
London, and in eight days, if the action be 
« laid in any other county, or the defendant 
« live above twenty miles from London; 
beiag the ſame time as is allowed for pleading, 
where the declaration is delivered or filed 4 
lutely® : and, © if the defendant put in bail, and 
« do not plead within ſuch times as are re- 
« ſpe&tively before-mentioned, judgment may 
be figned®.” But in all the foregoing 
caſes, the declaration ſhould be delivered, or 
filed and notice thereof given, four days ex- 
clave before the end of the term, a rule to 
plead duly entered, and a plea demanded, when 
neceſſary . If the defendant plead, before the 


| 1 Bur, 56. Delatre and a R. T. 5 & 6 Geo. II. 
Mango, M. 20 Geo, III. (5). R. M. 10 Geo. II. 
® Ante, 387. : Reg. 2. R. To 22 Geo. III. 
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bail are perfected, his plea will be conſidered az 
a nullity *. 

Where the proceſs is returnable the /af re- 
turn of the term*, or where it is returnable 
before, but the declaration is not delivered, 
or filed and notice thereof given, four days 
exclufive before the end of the term?, the de- 
fendant, if completely in court, is entitled to an 
imparlance ; and muſt plead within the firft four 
days of the next term, provided the declaration 
be delivered, or filed and notice thereof given, 
before the eſſoin · day of that term: otherwiſe 
the defendant will be allowed to imparl to 
the ſubſequent term . But if a writ be return- 
able the laſt day of one term, and the defendant 
does not juſtify bail until the fourth day. of the 
next, he is not entitled to an imparlance to the 
third term, though the plaintiff do not declare 
de bene ęſſe before the eſſoin-day of the ſecond; 
the foundation of which 1s, that no laches can bc 
imputed to the plaintiff, for nor declaring until 
the defendant is perfectly i in court. And for the 
like reaſon, if a writ be taken out againſt two 


* 4 T. R. 578. 4 Vidian's Iatrod. II. 
?R.T, 5 & 6 Geo. II. (). * 5 T. R. 372. 


9 geſend. 
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defendants, and one of them is aroeſted;. or 
ſerved with a copy of it, in the term of which id 
is returnable, but the other cannot be met with, 
ſo that it becomes neceſſary to take out another 
writ againſt him, returnable in the next term; as 
the plaintiff cannot. declare till both defendants 
are in court, they are neither of them entitled to 
an imparlance, on account of the plaintiff's not 
declaring until the term in which the latter de- 


ſendant is arreſted, or ſerved with proceſs . So 


when a defendant removes the cauſe by habeas 
corpus from an inferior court, and the plaintiff 
does not declare until the next term, the defend- 
ant is not entitled to an imparlance ; for ſuch re- 
movals being in general conſidered as dilatory, 
it would only be adding to the delay, if an im- 
parlance were granted *, 

If four terms have elapſed, ſince the delivery 
or filing of the declaration, the defendant. ſhall 
have a whole term's notice to plead, before 
judgment can be entered againſt him *, unleſs 
the cauſe have been ſtayed by injunction , or pri- 
vilege z. and the notice in ſuch caſe muſt be 


6 T. R. 752. v 17. ibid, 2 Bur. 660, 


Cc4 given 
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given before the eſſoin- day of the term ” :- but it 
does not extend beyond the term; and therefore 
a rule to plead may be entered, and judgment 
ſigned, in the vacation”, This rule was eſta- 
bliſhed, for the purpoſe of preventing any ſurpriſe 
on the defendant, after the plaintiff has lain by 
four terms, without proceeding in his action; 
and therefore it does not apply, where the pro- 
ceedings have been . at the defendant's 
requeſt *, 

It remains to. be obſerved, within what time 
the defendant muſt plead after changing the 
venue, demanding oyer, or amending the declara- 
tion. After changing the venue, the defendant 
muſt plead to the new action, as he ſhould have 
done in the other, without delay”. Aſter the 
delivery of oyer, the defendant” ſhall have the 
ſame time to plead, as he had when he de- 
manded it*. And if the plaintiff amend his de- 
claration, the defendant ſhall have 20 days, ex- 
cluſive of the day of amendment, to alter his 
firſt plea, or plead de novo. 


* 2 Str. 1164. 1 Str. 211. | 7 R. M. 16354. $ 5. T 


contra. * R. T. 5 & 6 Geo. ll. 
n (5). 1 Str. 70g. 
23 T. R. 530. and ſee I. and ſee R. M. 10 


2 Blac, Rep. 762. Geo. II. Reg. 2. (3). 
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If the defendant be not prepared to plead, by 
the expiration of the time allowed him for that 
purpoſe, his attorney or agent ſhould take out a 
ſummons, and ſerve it upon the plaintiff's attor- 
ney or agent, requiring him to attend a judge, 
and ſhew cauſe why the defendant ſhould not 
have further time to plead: And in rover for 
goods, where the defence was that they had been 
ſold by the plaintiff, the court gave the defend- 
ant time to plead, in order that he might obtain 
a diſcovery from the court of chancery*, When 
the ſummons is taken out, and made returnable, 
before the expiration of the time for pleading, 
it is a ſtay of proceedings, pending the applica- 
tion*; but it is otherwiſe when taken out, or 
made returnable, after the expiration of the time 
for pleading*: nor will it operate as a ſtay of 
proceedings, where the object of it is collateral 
to the time for pleading*, as to diſcharge the 
defendant out of cuſtody upon common bail, 
&c. | | 
The plaintiff's attorney or agent, on being 
ſerved with the ſummons, either indorſes his 


» Ante, 246. Barnes, 255. Caſ. Prac. C. B. 


© 2 T. R. 683. 144. 8. C. Barnes, 254. 
1 Say. Rep. 165, Barnes, Pr. Reg. 293. S. C. | 
240, 252, Caf. Prac. C. 3. + Per Cur. M. 28 Geo. III. 


137. Pr. Reg. 292. 8. C. 
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conſent to an order being made upon it, attends 
the judge, or makes default. In the latter caſe, 
the defendant's attorney or agent, after waiting 
balf an hour*, ſhould take out a ſecond ſummons, 
and after that. a third (if neceſſary), which 
ſhould. be reſpectively ſerved and attended as 
the firſt; And if default be made upon three 
ſummonſes, the judge, on affidavit thereof, 
will make an order ex parte. But if any one 
of the ſummonſes be attended, the judge will 
make an order upon, or diſcharge it, as he ſees 
cauſe; and if he make an order for a month's 
time to plead, it is underſtood to mean a lunar, 
and not a calendar, month *. 

The order of a judge for time to plead, muſt 
be ſerved in like manner as the ſummons: 
And it is either upon, or without terms, The 
uſual terms are pleading i/uably, rejoining gratis, 
and taking hort notice of trial, or inquiry: And 
where the defendant is an executor or adminiſtra- 
tor, he muſt undertake not to plead any judg- 
ment obtained againſt him, ſince his time for 
pleading was out; for otherwiſe he might con- 


fR.T. 35 Geo. III. 6 Rep. 450. 8. C. 
T. R. 402. 8 Mod. 308. and ſee 
& 3 Bur, 1455. 1 Blae. 1 Bulſt, 122, 3. 
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ſeſs judgments in the mean time, and plead them 
in bar to the plaintiff's demand, 

An iſſuable plea is a plea in chief to the me- 
rits', upon which the plaintiff may take iſſue, 
and go to trial? Therefore, a plea in abate- 
ment is not an iſſuable plea ; nor a falſe plea 
of judgment recovered ®, or other plea which 
does not go to the merits* : But a plea of ten- 
der has been deemed an iſſuable plea®, and alſo 
a plea of the ſtatute of limitations”, or that a 
bail-bond was taken for eaſe and favour . As 
to demurrers, there is a diſtinction between a 
real and fair demurrer, and a demurrer without 
good cauſe *: The former is an iſſuable plea, 
within the meaning of a judge's order; the 
latter is not, but only an evaſion of it. By 
rejoining gratis is meant, rejoining without the 
common four-day rule to rejoin”, Short notice 
of trial, in country cauſes, mult be given at leaſt 


1 7 T. R. 530. Barnes, 263, Rep. 35. 2 T. R. 390. 


* 2 Bur, 782. contra. 
1 1 Bur. 59. Barnes, 263, 4 1 Bur, 605. 
* 1 Blac, Rep. 376. 3 Bur. 1788, 9. 


Valle v. Gardiner, H. 2 Str. 1185. 
24 Geo. III. Gillett and * Say. Rep. 88. 7 T. R. 
Ridley, C. B. 530. Gillett and Ridley, C. B. 
1 Bur. 59. Barnes, 263. v Barnes, 271. 


T. R. 124. 1 Blac, 
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four days before the commiſſion-day, one day 
excluſive, and the other incluſive” :- In own 
cauſes, to days notice ſeems to be ſufficient”; 
but it is uſual to give as much more, as the 
time will admit of: The defendant, however, 
is not precluded, by theſe terms, from demur- 
ring to the replicatian, if there be good cauſe*, 
Where the defendant is under a judge's order 


to plead iſſuably, and pleads a plea which is not 


iſſuable, the plaintiff may conſider it as a mere 
nullity, and ſign judgment“: And where ſeveral 
pleas. are pleaded, one of which is not iſſuable, 
it will vitiate all the others“: But where it is 


| doubtful whether the plea be iſſuable, the better 


way, in term · time, is to move the court to ſet 
it aſide. | 


—ů— — =-ê 


If a deſendant be bound by rule of court, or 
order of a judge, to plead by a time therein 
limited, it is incumbent on him to do fo, al- 
though the plaintiff do not enter any rule to 


R. E. zo Geo. III. / Valle v. Gardiner, H. 
3 T. R. 660. n 

w Pr. Reg. 390. # 3 T. R. 305. 

* R. T. 5 & 6 Geo. II. (3). 1 Bur. 59. 2 T. R. 390. 


2 Str. 1185, | 
| plead, 
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plead, or call for a plea*. With this exception; 
the plaintiff muſt in all caſes enter a rule to plead, 
whether the defendant have appeared or not; 
and where the defendant has appeared he muſt 
alſo demand a plea, before he can gn judg- 
ment, 

The rule to plead is the order of the court *; 
and may be entered; with the clerk of the rules, 
at any time after the delivery, or filing and 
notice, of the declaration, in term-time; or if 
the declaration be delivered, or filed and notice 
given, four days excluſive before the end of the 
term, the rule to plead may be entered at any 


time during the firſt four days after term“: The 


clerk of the rules will accept a rule to plead on 
the eſſoin- day, but ſuch rule cannot be entered 
until the firſt day of term* : And Sunday is a day 
within this rule, unleſs it be the laſt . Anciently 
there were two rules given, of four days each; the 
firſt. ad reſpondendum, the ſecond ad reſpondendum 


peremptoriꝭ :. Theſe were afterwards converted 


into one eight-day rule * :- but now, © four days 
only ſhall be allowed the defendant, from the 


9. 5 & 6 Geo. II. 4 Imp. K. B. 232. 
(5). Pr. Reg. 290, 291. II. ibid. 
Caf. Prac. C. B. 67, 141. f 2 Salk. 624. 1 Str. 86. 


8. C. t Vidian's Zztrod, II. 2 
© Append. Chap, XVIII. Salk. 517. 
[A.] n 2 Salk. 517, 


© time 
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te time of giving any rule to plead*;” which 
four days expire before, with, or after the time 
for pleading. If they expire before, the plain- 
tiff muſt wait till the expiration of the time for 
pleading, before. he can fign judgment for want 
of a plea: But if they expire with or after that 
time, * the plaintiff is at liberty to ſign his 
« judgment, the day after the rule for pleading 
« js out; the declaration having been regularly 
« delivered or filed, and the defendant or his 
« agent being called upon for a plea *.“ | 

When a rule to plead has been once entered, 

and the cauſe ſtands over to another term, with- 
out any further proceeding, a new rule to plead 
ſhould regularly be entered in that term, to 
entitle the plaintiff to ſign judgment ; for all 
judgments muſt be entered, the ſame term in 
which rules are given. Where the declaration 
is amended, if a rule to plead be entered the 
fame term the amendment is made, though 
before ſuch amendment, it is ſufficient®; other- 
wiſe a new rule to plead muſt be entered. And 
where the plaintiff, after giving a rule to plead, 


R. T. 1 Geo. II. 2 Str. * 2 Salk. 517, 18, 20. R. 


1192. | M. 10 Geo. II. Reg. 2. (6). 
* R. H. 2 Geo. II. Reg. 3. Yates v. Edmonds, yp 35 Geo. 


Gilb. K. B. 318. Ui. 
has 
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has been delayed by injunction, he may ſign 
judgment after the injunction is diſſolved, wich- 
out a new rule“. | 

The demand of plea is a notice in writing 
from the plaintiff's attorney *; and, except 
where the defendant is in cuſtody of the Heri, 
&c. muſt be made in every caſe where the de- 
fendant has appeared ?, or filed common bail: 
And it may be made at the time of deliver- 
ing the declaration*. But before the defend- 
ant has appeared *, or after the plaintiff has 
entered an appearance, or filed common bail 
for him, according to the ſtatute*, or where 
the defendant is in cuſtody of the ſheriff*, &c. 
the demand of a plea is unneceſſary, The 
plaintiff cannot ſign judgment for want of a 
plea, till the expiration of twenty-four hours 
after it has been demanded, whether the time 
for pleading be 'or be not expired, when ſuch 
demand is made” : And if a plea be demanded 


" 2 Bur. 660, Doug. 71. "6 T. R. 689. 
2 Blac. Rep. 784. Barnes, 1 T. R. 635. 


238. © R. T. 1 Geo. II. Barnes, 
o Append, Chap. XVIII, 249. 

[B.] . 92. 6 T. N 
2 1 T. R. 591. 6 T. R. 525. 

515. 1 Blac. Rep. 50. 1 T. R. 
* 1 Wilſ. 134. 454. 4 T. R. 118. 


ou 


until the opening of the office, in the afternoon 
of the following day *. Bs 0 


400 OF IMPARLANCE, &c. 
on a Saturday, the defendant has twenty-four 


hours to plead, after the demand, excluſive of 
Sunday". But judgment may be ſigned at 
any time after the twenty-four hours are ex- 


pired, provided the time for pleading be then 


out; and therefore if the plea be demanded in 
the morning, the plaintiff 1s not obliged to wait 


* 4T.R. 557. | z 1; T. R. 454 
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CHAP, XIX. 


of Morions and Rutzs; and the Prac- 
lice by SUMMONS and ORDER. 


s it is frequently neceſſary, in the courſe 
A of a ſuit, to apply to the court, it may | 
be proper, before we proceed further, to ſay 
ſomewhat of motions, and of the rules or orders 
of the court thereon, 

A notion is an application for a rule or order 
of the court; and it is either for a rule ab/oluth 
n the firſt inſtance, which is ſometimes. moved 
for in court, and ſometimes drawn up on a mo- 
tion-paper ſigned by. counfel, and delivered to 
the clerk of the rules; or it is only for a rule to 
ſhew cauſe, or as it is commonly called a rule 
ij, unleſs cauſe be ſhewn to the contrary; which 
s afterwards moved to be made abſolute. 

Rules are of three kinds ; firſt, ſuch as are 
ſued by the clerk of the rules, as a matter of 
courſe, on a precipe or note of inſtructions made 
Ut by the attornies who apply for them; and 

| D d are 
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are not founded on any motion, either real or 
ſuppoſed: Of this kind are rules to plead, and 
rules for judgment on poſteas, or writs of ſcir- 
Facias. Secondly, ſuch as were anciently moved 
for by the attornies at ſide- bar, and are thence 
called ſide - bar rules: Of this nature are the rules 
for time, or ſurther time to declare; ſor the 
ſheriff to return the writ, or bring in the body; 
to be preſent. at taxing. coſts; to diſcontinue; 
or for a ſcire facias to revive a judgment under 
ten, and above ſeven years old, &c, Theſe 
rules may be had at the office of the Clerk of 


a -—2 « 8 0 * 5 2 


the rules, at any time either in term or vacation. 

Thirdly, ſuch rules as are, or are ſuppoſed to 

be moved in court; which are either common 

or ſpecial. Bo 

| Motions and rules are of a civil or criminal a 

nature. Of the latter Kind is the rule for an al. p 

tachment, which may be moved for on account p 

of contemptuous words, ſpoken of the court (a), * 

or its proceſs (n); for a reſeue (), or diſobedi- to 
0 R. T. 17 C. It. N. B. Is the entre of evunſel; the N 


claſſing the different motions, letter (c) that it cannot de 
the letter (a) is uſed to de- had without conſent | ang the an 
note that the rule is abjolute letter (a] that in the frt in 
in the firft inflance ; the let« mA 


ter (C] that it i drawn up on 


ence 


OF MOTIONS,.&c. 103 
ence to a ſubpena (1), or other proceſs (#); 
againſt the ſheriff, for not obeying a peremptory 
rule to return a writ (a), or to bring in the 
body (4); againſt an attorney, for not per- 
forming his undertaking (#); or otherwiſe miſ- 
behaving himſelf (n)*; and againſt other perſons; 


for nonpayment of coſts, on the maſter's alloca- 


tur(a), or not performing ah award, &c. (n). The 
rule for an attachment for non-payment of coſts, 
on the maſter's Allocatur, is abſolute in the firſt 
inſtance, unleſs it be for coſts in purſuance of an 
award“; but where it is for the nonpayment of 
money generally, or of money and coſts, it is 
only a rule to ſhew cauſe *; 

Motions and rules of a cl wt where an 
action is depending, are made on behalf of the 
plaintiff, or of the defendant. On behalf of the 
plaintiff, they are either for ſomething to be done; 
in the comtnon and ordinary courſe of the ſuit, as 
to increaſe iſſues (a), for a conciliam (5); or judg- 
ment (a), on demurrer; ſpecial verdict, or 4 writ 
of error; fot leave to enter up judgment on 
an old warrant of 1 e tunc (#) 3 


t | 
"RT, 14.0. tit. 65 a 
257% a 
0 — v. Billing fly, * This rule is abſolute in 
T. 35 O. Hl. the Reſt infldnce, unleſs the 
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to enter up judgment and take out execus 
tion, after a verdict for the plaintiff, againſt one 
of ſeveral underwriters, where 'the reſt have 
agreed to be bound by it (n); for a /cire facias, 
to revive an old judgment 5; or to take out ex- 


bond be above twenty years ſecondly, that a judge's 


old, and then it is a rule ##; 
but where, upon ſuch a bond, 
the party had admitted the 
debt within two months pre- 
ceding the motion, the court 
granted it abſolute in the firſt 
inſtance, Blakely v. Vincent, 
T. 35 G. III. If the war- 
rant of attorney be not. above 
ten years old, an application 
may be made to a judge in 


chambers are not an office of 
record, for filing or preſerv- 
ing affidavits; and thirdly, 
that the practice or mode of 
proceeding by judge's order, 
inſtead of ſide-bar or common 
rule, is generally more ex- 
penſive to the ſuitors. 

8 If the judgment be un- 
der ſeven years old, the 
plaintiff may ſue out a /i 


vacation, ſor leave to enter facias, as a matter of courſe, 


up the judgment, on an af- 
fdavit of the due execution 
of the warrant of attorney, 
that the debt or part of it is 
till due, and that the parties 


are living, Imp. K. B. 410, 


But in this caſe, it ſeems that 
the affidavit ought to be filed 
with the clerk of the rules. 
And in general, when a rule 
of. the court may be obtained, 
as a matter of courſe, a 
Judge's order ſhould not be 
reſorted to, for the following 
reaſons; firſt, that a judge's 


order paying no ſtamp duty, 


the” revenue ſuſtains a- Joſe 


48. 3 ö 


without any rule or motion: 
If it be above ſeven years, 
but under ten, he cannot have 
a ſcire facias, without a ſde- 
bar rule. 2 Salk. 598. If 
it be above ten years old, but 
onder twenty, there muſt be 
a motion under counſel's 
hand, ſupported by an affida- 
vit that the judgment i is un · 
ſatisfied: Id. And if the judg 
ment be of more than /wen!y 
years ſtanding, there muſt be 
a rule to-ſhew cauſe, on » fi- 
milar affidavit. | Blakely'v- 
Vincent, T. *35 Gd. III. Water: 
v. Hales, E. 37 G. III. 
ecution 


WE i P % 


— | 
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ecution pending a writ of error, &c. (); t 


amend the pleadings, or other proceedings in the 
courſe of the ſuir (n); or to ſet aſide a judg- 
ment of non pros (u), non-ſuit (a), verdict (n), 


or inquiſition (a): Or they are for ſomething to 


be done, out of the coggmon and ordinary courſe 
of the ſuit, as for the deſendant to abide by his 
plea (5), to refer it to the maſter to aſſeſs the 
damages, without a writ of inquiry (n), for the» 
execution of a writ of inquiry before a judge (u), 
or to have a good jury upon the execution: 
of ſuch writ (a); for a trial at bar (n), or in an 
adjoining county (a); for a view (), or ſpecial. 
jury (3); to have witneſſes examined on inter- 
rogatories (c); or for leave to inſpect and take 
copies of books, court rolls ', &c. or to have 
them produced at the trial (n). So the plaintiff 
may have a rule , for the defendant to pro- 


duce a deed before the commiſſioners of the 


ſtamp-office, to be ſtamped ; and alſo to give 


0 treſpaſs, the — * ! If the — Hh ned 15 


a view is drawn up on a mo- on behalf of the tenant, of 
tion- paper figned by counſel; the manor, it is abſolute in, 
but in other aQions, it is the firſt inſtance, on the ſig- 
moved for in court, and in pature of counſel; 3 T. R. 

lome caſes is only a rule to 141. otherwiſe it is a "ye to 
ew cauſe. ä ſhew cauſe. _y_ 


Dd 3: | the 
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the plaintiff a copy of the deed, in onder Nn 
may declare thereon *, 


Ou; tickelfi:of-the Ae ena ug 


be conſidered / a3 they ariſe, and ſucceed one 
another, in the courſe of the ſuit, In genera), 


they are to. quaſh the vz (). -juſtify bail (a), 


reverſe an outlawry (x), or, after ſeyeral rules 


for time to deelare, that the plaintiff declare per- 
emptorily (a): to ſet aſide an interlocutory judg- 
ment, or other proceedings for irregularity (n) 
and if the defendant be a priſoner, to diſcharge 
him out of cuſtody upon common bail () or 
if they are regular, to ſet aſide the judgment 
upon an affidavit of merits (#), or to ſtay the 
proceedings upon terms, in actions upon bail- 
bonds (n) , or in other actions, where the debt 
ſued for appears to be under forty ſhillings (v), 
or the action is brought or conducted upon bad or 
deſective grounds (x), contrary to good faith (#), 
or without proper authority (#); or that they 
may be ſtayed, pending a writ of error (#), 


* Cooke v. Stocks, M. 36 tion; and one rule in ſuch caſe 
S. III. ſeems 10 be ſufficient. Mal. 
lone motion may be made, Jin v. Profit, Same v. Tayir, 
in the original action, to ſtay and Same v. Burly, H. 37 
all che proceedings on the G. III. 
bail bond given in that ac- 
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until ſecurity be given for the payment of coſts (7), 


or until the coſts are paid of a former action 
for the ſame cauſe (n): to compound penal 
actions (c), change the venue (a) “, conſolidate 
ations (1), or ſtrike out ſuperfluous or unneceſ- 
ſary counts (#); for time to plead, or reply, &c. 
under ſpecial circumſtanees (x); to plead ſeveral 
matters (7), or pay money into oourt (70 to with- 
draw the general iſſue, and plead it de novo, 
with 4 notice of ſet-off (a), or upon paying 
money into court (a); to add or withdraw ſpecial 
pleas (@)"; to put off a trial, if the defendant is not 


ready (u), or if the plaintiff will not proceed, 


for coſts for not proceeding to trial (a); or 
inquiry (a), or for judgment as In cafe of 4 
non · ſuit (n) in arreſt of judgment (n) ; or for a 
ſuggeſtion, upon the Welth judicature act, to en- 
title the defendant to a judgment of non«ſuit(»)® 
or after a _non-ſuit or verdict, to entitle him to 
double gr treble cofts ?, &c. (n); to ſet afide an 
execution, and diſcharge the defendant, or re- 


* Tus rule ta change the the * though commenly 
venue into an Egli county, abſolute in the firſt inſtance, 
as being next adjoining toa is ſometimes only to ſhew 
Vilch dounty, is a rule zi. cayfe, 

Paull y. [Filtins, M. 37 Ge * 6T: R. gen, 
III. Auen. H. 37 G. III. Prichard v. Peacock, E. 

" In the three laſt caſes, 33 G. III. 
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ſtore to him the money levied, or to retain i in 
the ſheriff's hands (u). 
The defendant alſo, as well as the plaintif 
may move for g concilium (i), or judgment (4), 
on demurrer, ſpecial verdict, or a writ; of 
error; to amend (#); | for a trial at bac (#), 
or in an adjoining county (u)] for a view (4). 
or ſpecial j jury (s); to have witneſſes. examin- 
ed on interrogatories (e), or for leave to jnſpet 
and take copies of books, court rolls i, &c,, or 
have them produced at the trial (u) ; or to ſet 
alide a verdict (n), or inquiſition (#). Either 
party may likewiſe move to make a judge's order, 
ſubmiſſion to arbitration, or order of nf prius, 
a rule of court (a); to enlarge the time for 
making an award (c) ; to fer aſide an award (n), 
or judge's order (n); or for the maſter to make 
his report (a), or review his taxation (). 
There are ſome motions peculiar to the 


action of egje2ment, ſuch as for judgment el 
the caſual ejector (5), or that ſervice on the tenant's 


ſon or daughter, &c, may be deemed good ſer- 
vice (n); for the landlord to be admitted de- 
fendant, inſtead of the tenant (s), or for leave to 
take out execution, in ſuch caſe, againſt the 
caſual ejector, after the landlord has failed in bis 


1 Hate, 405. in note, ior 
N 5 0 defence, 
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defence (n). The motion far judgment againſt 
the caſual ejector is founded on an affidavit of the 
ſeryice of the declaratian in ejectment, which 
mould regularly be ſerved on the tenant or his 
wife; it having been holden, that an affidavit of 
its being leſt with a ſervant, (che tenant and his 
wiſe being out of the way,) is not ſufficient * . 
The .tenant himſelf may be ſerved any where 3, 
but it muſt appear that he is tenant, an affidavit 
of ſeryice on the perſon in poſſeſſion of the pre- 
miſes being inſufficient *, ', A declaration in 
cjetment may be ſerved on the wife, either on 
the premiſes, or at the huſband's houſe; and the 
reaſon why it is neceſſary to ſtate. in the affidavit, 
that the ſervice was on the wife, at the huſband's 
houſe, is to ſhew that they were living together as 
man and wife, and that by ſuch, ſervice the hu | 
band may have notice of the proceedings. Tf 
the tenant or his wife refuſe to receive the de- 
claration, a copy of it ſhould be left for them, 
or fixed on the premiſes: and if the tenant ab⸗ 
ſconds, or keeps out of the way, to avoid being - 
ſerved, a copy of the declaration ſhould be 
delivered to one of his family; or if there be ao 


Per Lord Kenyon, M. Ree, T. 35 G. III. 
18. I. 146 T. A. 765. 
Des ex dem. Robinſon v. 
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one in poſſeſſion, it ſhould be affixed on ſome 
conſpicuous part of the premiſes. 

Where there is any thing in the ſervice of the 
declaration out of the-common way, it ſhould 
be mentioned to the court, on moving for judg- 
ment againſt the caſual ejector; and if they are 
ſatisfied that the tenant has had notice of the 
declaration, they will make the rule for judg- 
ment abſolute in the firſt "inſtance ; but other- 
wiſe they will grant a rule upon the tenant to ſhew 
cauſe, why the ſervice ſhould not, -under the 
ſpecial circumſtances, be deemed ſufficient, and 
direct that ſervice of the rule on the premiſes 
ſhall be good ſervice *, If the affidavit of ſer- 
vice of a declaration in ejectment he defeQive, 
the court will give leave to file a ſupplemental 
affidayit”, And in certain caſes, they will per- 
mit an amendment to be made in the notice, a 
the bottom of a declaration in ejectment“. 
Where there are ſeveral tenants, only one rule it 
neceſſary, on a motion for judgment. againſt the 
caſual ejector; though the name of each tenant 
yas ſeparately prefixed to the notice ſerved on 
him *. AE 


i Str. 575. 2 Burr, 1146, Roe, T. 35 G. III. 
1181. 1 Blac. Rep. 290, 317. 7 T. R. 469. 
Does ex dem. Rebinſon v. J. 577. 


There 
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There are other motions, not neceſſarily con- 
nefted with any ation, as to ſet afide an annui- 
ty (n), and deliver up the ſecurities to be cancel. 
led, &c, By the annuity act, 17 Geo. III. e. a6, 
$ 4. the court in which any action is brought 
for payment of the annuity, or judgment en- 
tered, have in certain caſes, an expreſ? juriſdic- 
tion given them by motion, to ſtay proceedings 
on the judgment or action; and to order the 
deed, bond, Inftrument, or other affurance, to be 
cancelled, and the judgment, if any has been 
entered, to be vacated. And in other Caſes, 
not ſpecially provided for by the above clauſe, 
where a warrant of attorney has been given to 
copfeſs à judgment, or judgment has been en- 
tered up in this court, for ſecuring the payment 
of an annuity, the court in virtue of their ge- 
neral juriſdiction, will enter into the validity of | 
the warrant of attorney or judgment, upon mo- 
tion; and if the proviſions of the act have not 
been complied with, will vacate the warrant 
of attorney, or ſet aſide the judgment . But 
where an ation was brought by executors, on 
a bond given by thy defendant to their teſtator, 
for ſecuring an annuity, and upon a plea of 


! 4 T. R. 694. 1 H, Blac, 2 Ven, jun. 138. l. C. 6T. 
619. 4 Bro. Ch. Caf. 310. R. 737. 
Non 
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von oft fafum, they obtained a verdict and judg. 
ment, and levied execution thereon, the court 
held this not a caſe where they could give te- 
lief, upon a ſummary application under the an- 
nuity act, for a deſect in the memorial '; for the 
act only meant to refer to ſuch judgments on 
warrants of attorney, as were intended to bg a 
part of the ſecurity for the annuity, and not ta 
extend to caſes, where a judgment is obtained in 
the ordinary courſe of law, on any inſtrument 
given for ſecuring the ſamg*.  _ 

VU pon the fourth ſection of the at, the ap- 
plication to the court ſhould be made by the 
perſon by whom the annuity, is payable. but 
the court in one inſtance ſet aſide a ju 
entered on the annuity bond, and execution ſued 
out thereon, for a defect in the memorial, upon 
the application of a judgment-creditor. of. the 
grantor, with a view of letting in a ſubſequent 
judgment of his own *, In à ſubſequent caſe 
however, where the grantor of an annuity had 
aſſigned a leaſe for ſecyring the payment of it, 
and afterwards ſold his intereſt in the leaſe to a 
fair purchaſer, it was holden, that the latter was 
not entitled under the annuity act, to apply te 


% T. R. 495. Per . T. k. 9. 
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the coutt to have the ſecurity delivered up to 
be cancelled, becauſe the memorial required by 
the act was not duly regiſtered ©. 

The courts are expreſsly authoriſed by the 
fourth ſection of the act, to order the deed, &c, 
to be cancelled, as well as to ſet aſide the judg- 
ment, or ſtay the proceedings. But where the 
application is made to the general juriſdiction of 
the court, it ſeems that they will only vacate the 
| warrant of attorney, or ſet aſide the judgment or 
execution; and not make any order reſpecting 
the deeds, &c. which are declared by the act to 
be null and void to all intents and purpoſes *. 
And it is doubtful, whether all the deeds, &c. 
can be ſet aſide, when one only is objection- 
able *, 

The laches of the party applying does not a 
itſelf furniſh an anſwer to the application *; but 
where it appeared that he had acquieſced in the 
payment of the annuity, and had lain by till the 
perſons acquainted with the original tranſac- 
tion were dead, the court refuſed to interfere, 
16 T. R. 403, Ch. Cal. 310. 2 Ver. jun, 
4 2 Ver. jun, 138, 6 T. 164. 8. C. contra, And ſee 
R. 404, 739. 7 T. R. 253. 6 T. R. 471. 


Bu: be Pol. SEW, Grew % 2 T. 238. 
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and relieve him in a ſummary way ti. And 
where an ejectment was brought to recover poſ. 
ſeſſion of lands extended under an egit, upon 4 
Judgment confeſſed, which had been entered up 
on a warrant of attorney given for ſecuring an 
annuity, it was holden to be too late for the 

| grantor to object to the conſideration of ſuch 
annuity, upon a ſumtnary application for ſtaying 
the proceedings after verdict in ſuch ejeRrnent, 
becauſe he had an opportunity of making his 

| defence to the action b. If a queſtion reſpeRing 
- the validity of an annuity has been decided, by a 
court of competent juriſdiction, the court of 
| king's bench will not ſuffer it to be agitated 
again, if the point has been directly determined; 
but that is not the caſe, where the queſtion 
has only incidentally occurred, and has not been 
poſitively decided · In a late cafe however, 
Whete, upon a previous application to ſet aſide an 
annuity, for non-compliance with the requiſites 
of the act, the rule was diſcharged upon dif- 
cuſſion of the merits, the court would not en · 
'\tertain a ſimilar application between the ſame 
parties, on the ſame ſtate of facts, though gtound- 


C 3 T. R. 139. * 7 7. R. 540. 4 41. R. 471. 
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ed upon a new objection to the antuity, which 
was not before urged or conſidered *, 


A motion is ſometimes preceded by a notite ', 
and in general accompanied with an affdavit. 
The notice of motion, though ſeldom neceſſary , 
is frequently given, in order to fave time and 
expence, by affording the adverſe party an op- 
portunity of ſhewing cauſe in the firſt inſtance, 
or by inducing the court to diſallow the coſts of 
proceedings, had after the notice and befote the 
motion, The affidavit ſhould be made before 
the rule is moved for, and produced in court 
at the time of making the motion *; and it ſhould 
be properly entitled ', and contain a full ſtate - 
ment of all the circumſtances neceſſary to ſup- 
port the application ; and the rather, as it is a 
rule not to receive ſupplementary affidavits, on 
ſhewing cauſe, without leave of the court: but 


there is a diverſity between affidavits which con- | 


tain new matter, and where they tend only to 
confirm what was alledged and ſworn, when the 


© 7 T. R. 455. + court, the rule to ſhew eauſe 


| Append. Chap. XIX. is deemed a ſufficient notice. 


= The ſtatute 14 Geo. II. Lofft, 65. Aliter in GB, 
c. 17. requires notice of mo- 1 H. Blac. 527. 
tion, for judgment as in caſe - n R. H. 36 G. III. 
of a nonſuitz but in this 2 Salk, 461. 2 T. R. 644. 


rule 
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rule was made; in the latter caſe, it ſeems they 
may be read, not in the former *; 

Motions and affidavits for attachments, in 
civil ſuits, are proceedings on the civil ſide oſ 
the court, until the attuchments are granted, 
and are to be entitled with the names of the 
parties“: but as ſoon as the attachments are 
granted, the proceedings are on the crown ſide, 
and from that time the king is to be named 
as the proſecutor”, The affidavits on a mo- 
tion for leave to. file a criminal information, 
ought not to be entitled; and if they are, can- 
not be read: the affidavits produced on ſhewing 
cauſe may *, or may not* be entitled; but all 


affidavits made after the rule is abſolute, mult 


be entitled. So where a ſubmiſſion to an 
award i is made a rule of court, under the ſtature, 


there being no action, the affidavits on which to 


apply for an attachment, for diſobeying the 
award, need not be entitled in any cauſe ; but 


' the affidavits in anſwer muſt *; and the chriſtian 


names as well as ſurnames of the parties muſt 
be inſerted in the title of an affidavit, produced 


"n 2 Salk. 461. 2 1 Str. 704. Andr. 313. 
0 3 3 R. 253 · 7 TY : 5&'T. R. 60. 
439. 828. Id. 642. 
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» ſhew cauſe againſt any rule*, An affidavit 
(vor before the attorney in the cauſe cannot 
be read ”, except for the purpoſe of holding the 
defendant to ſpecial bail”: And where an af- 
fidavit is made before a commiſſioner, by a 
perſon who from his ſignature appears to be 
iliterate, the commilſioner taking the affidavit 
ſhall certify, or ſtate in the jurat, that it was- 
rad in his preſence, to the party making the 
lame, who ſeemed perfe&ly to underſtand it, 
and wrote his fignature in the preſence of the 
commiſſioner *, It is alſo a rule, that upon 
every affidavit ſworn in this court, or before any 
judge or commiſſioner thereof, and made by 
two or more deponents, the names of the ſe- 
reral perſons making ſuch affidavit ſhall be 
written in the jurat ; and that no affidavit be 
read or made uſe of, in any matter depending 
n this court, in the jurat of which there ſhall 
be any interlineation or eraſure”, . 

An attachment for non-payment of. coſts, 
and againſt the ſheriff for not returning the 
wit, may be moved for the Las, > term *, 


) | 


— 1 3 V _— — 


7 T. ²˙ 49 1 
3 T. R. 403. KR. M. 37 O. UL. 2 r. 
” Ante, 70. , KR. 82, 


. E. 31 C. MI. 4T. 1 Bur. G51, 5 Bur, 2686. 
„ But 


418 or Marlene, &6 
But the maſter” $ report upon interrogatories of 
contempt | cannot be moved for on that day, 
without previous leave of the court, except ia 
extraordinary caſes, and upon perſonal ſervice 
of the notice : : And a motion to anſwer the 
matters of an affidavit. cannot be made on the 
laſt day of term”, or any. motion which would 
operate ay 2 ſtay of proceedings, unleſs. it, ap- 
ar to the court that, under the circumſtances 
It pod not have been made earlier 8 "So the 
court will got, on the Jaſt day. of germ, hear: 
motion for a rule 115 to 10 5 alide an award *; 


$i Ss „14 


Ke may be 3 at the end of 1 
term, A gainſt a magiſtrate, for malpraices 
during the term; but not for any miſconduc 
before the term l. The laſt day of term is not 
a day for ſide- bar rules ; but if the party vas 
entitled” to ſuch a rule beforg, he may take | 
out on the Jaft day of term, dated as of the 
preceding day: And Mr. Juſtice Twi 


1879 Blac. Rep. 3. * 7 | 0 Nettletdn v. e. fl, 
3, Bur; Wos. 38 1 III. 

© Leader v. Harris, N. 14 1550 8. I. 8 
37 6. RE 2 04 6 73 * 
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uſed to cite the. book of Ed. Iv. and ſay, they 


were to hear no Jaw the laſt day of term l. 


The rule to ſhew cauſe is drawn up for a. 
particular day in term, appointed by the cer 


of the ryles, according to the place where the 


tranſaQtiop. appears $0: bave happened, upon the 
face of the affidavits, on which the rule was ob- 


tained, and ſo. as to allow the party called upon 


ſufficient time to anſver the application : I 


in town, the rule is uſually drawn up for the 
faurth day, excluſive of the day of obtaining 
it; if in the country, for the At day in near, 
or for the tenth day in_ diſtant counties, unleſs is 
be otherwiſe ordered hy the court. And pte- 
vious eo, the day of ſhewing cauſe, the rule 
ſhould be duly ſerved. - To bring a party into 
contempt, a copy of the rule muſt be per/onal(y 
ſerved, and the ariginal at the fame time ſhewn 
to.him*: In other caſes, the ſame degree oſ 
ſtrictneſs i; nat required in the ſervice of the 
rule, hut it is ſufficient, without ſbewing the 
original, to leave a copy of it with any perſon 
repreſerting the party, at bis dwelling - houſe or 
place of abode, And when a rule. is obtained, 
to ſet ade proceedings for irregularity, and to 
ltay proceedings in the mean time, the proceed- 


3 T. R. 351. N 
E e 2 838 


f Salk. 624+ 
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ings are ſuſpended for all purpoſes, till the rule 
is diſcharged : therefore where the plaintiff took 
an- aſſignment of the bail-bond, pending a rule 
to ſhew cauſe, why it ſhould not be given vp 
to be cancelled, on the defendant's filing com- 
mon bail, the court ſet aſide the an, u 
having been made too ſoon. ; 
On the day appointed for that purpoſe, the 
counſel for the party called upon by the rule, 
may ſhew cauſe againſt ir, either upon or with- 
out an affidavit, made and filed by the paſty 
ſhewing cauſe, as circumſtances require. But 
an office-copy muſt be firſt taken” of the 
rule, and of the affidavit upon which it was 
granted , or otherwiſe counſel cannot be heard: 
And ih all caſes, where a ſpecial time is limited 
in any rule, before which any affidavit is re- 
quired to be filed, no affidavit filed after that 
time can be made uſe of in court, or before 
the maſter, unleſs it appear to the ſatisſaction 
of the court, that the filing of ſuch affidavit 
within the time limited, was prevented by in- 
evitable accident. Previous to ſhewing cauſe, | 
it is uſual to deliver over the affidavit to the 
counſel for the rule, who has a right to make 
any objection ariſing on the face of it; and if a 
4 T. R. 1. R. M. 36 G. II. 
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doubt ariſe, upon the ſtatement of. the fats 
contained in the affidavit, it is inſpected by the 
judges, or read by the officer of the court, 
When an affidavit has been made uſe of, but 
not before, it ſhould be filed with the clerk of 
the rules, in order that it may be uſed as evi- 
dence, if neceſſary, on an inditment for perjury®. 

If cauſe: be not ſhewn on the day appointed, 
the counſel for the party obtaining the rule 
may move, the next day, to make it abſo- 
lute; which is done as a matter of courſe, if 
no cauſe be ſhewn, on an affidavit of ſervice. 
But it frequently ſtands over, by conſent of 
parties, or for the accommodation of counſel, 
till a ſubſequent day, when the counſel on either 
ſide may bring it on, by moving to make the 
rule abſolute, or diſcharge itz though if not 
brought on, or enlarged, during the ſame term, 
it is of no effect, unleſs revived, as it may be, in 
any future term, upon being ſerved anew, and 
motion made to revive it: This is ſometimes 
done, to ſave the expence of new affidavits, and 
obviate the object ion of its being a ſecond at- 
tempt, after the firſt was abandoned, 

When the counſel for the party obtaining the 
rule is not ready to ſupport it, he may move to 


* 7 T. R. 313. 
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e#large the rule till a. ſutufe day, in the ſam o- 
the next term; which is pretty much of cobrſe, 
when it is in his own delay; but otherwiſe the 
court will not enlarge the rule without conſent, 
or fome evident neceſſity; and they will - never 
- enlarge the plaintiff's rule, when it would have 
the effect of continuing the defendant in cuſtpdy, 
In like manner, when the counſel for the party 
called upon by the rule is not prepared to ſhew 
cauſe againſt .it, he may apply to enlarge the 
rule, till a future day; which is a matter of 
right, if the rule was not ſerved in time, ſo as to 
give the party an opportunity of anſwering it; 
but otherwiſe the court may impoſe upon him 
what terms they think proper, and they com: 
monly require him to file his affidavits, ſq as to 
give the adverſe party an opportunity of inſpect· 
ing them, previous to the daꝶ appointed for ſhew- 
ing cauſe, In caſes of urgency, the court, 
towards the end of the term, will ſometimes 
enlarge the rule till a day in vacation, when 
it is to; be brought on before a judge at chr 


bers. | 
On ſhewing cauſe againſt the rule, the court 


either wake it abſolute, or diſcharge it; and 
that, either with or without the coſts of the 
application, or ſuch coſts are directed to abide 
the event of the ſuit. When the proceed- 

ing; 


- © SD IIS SETS TEES 


a = ©, © St of © 


a a AA 24 


He 


or MOTIONS, &c. 423 
ings are regular, and the application is made to 
the favor and indulgence of the court, the rule 
o ſhew cauſe i commonly made abſolute, on 
payment of coſts by the party applying: but when 
the proceedings are (irregular, the rule to ſhew 
cauſe, why they ſhould not be ſet aſide, is com- 
monly drawn up with coſts, ro be paid by the op- 
poſite party: And if the rule be made abſolute ge- 


nerally, the party obtaining it is entitled, by the 


terms of the rule, to the payment of coſts, which 
the maſter will tax, and if they are not paid on 
demand, the court on motion will grant an 
attachment. But if a rule ni be granted for 
ſetting aſide proceedings for irregularity, with- 
out ſaying with coſts, and this rule be afterwards 
made abſolute, no cauſe being ſhewn, it muſt 
be made abſolute in the terms in which it was 
moved, without adding colts”. And though 
the rule be drawn up with coſts, yer the court 
in ſome inſtances will make it abſolute without 
colts, in which caſe each party pays his own; 
or they will dire& the coſts to abide the event 
of the ſuit, in which caſe the party ultimately 
ſucceeding is entitled to them: And whenever 
a rule is drawn up with coſts, and the court do 


= Per Cur, H. 37 G. Ill. 
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not mean the party ould have chem, * will 
mention it. | 

If, upon ſhewing nels, it appear that there 
was no ground or foundation for the rule, the 
court will diſcharge it, with coſts to be paid by 
the party applying; and in all caſes, where a 
rule is obtained to ſhew cauſe why proceedings 
ſhould not be ſet aſide for irregularity with coſts, 
and ſuch rule is afterwards diſcharged generally, 
without any ſpecial direction upon the matter of 
coſts, it is underſtood to be- diſcharged with 
coſts, and the latter rule muſt be 'drawn vp 
accordingly *. But if there was any ground for 
the rule, and it is not drawn up with coſts; the 
court will, in general, diſcharge it without coſts; 
or they will ſometimes order the coſts to abide 
the event of the ſuit. And where nothing is 
ſaid about coſts in the rule, or by the court on 
making it abſolute, or diſcharging it, they are 
conſidered as coſts in the cauſe, and muſt be paid 
to the party ultimately ſucceeding, if the rule 
be made before judgment ; but if it be not made 
till afterwards, they depend entirely on the rule, 
and if nothing be ſaid therein concerning 
them, each party will have to pay his own colts. 


R. M. 37 G. III. 9 T. R. 82. 
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If a party obtain a rule to ſhew cauſe, re- 
quiring two things with coſts, although he be 
clearly entitled to one, yet if he fail as to the 
other, he ſhall not have coſts; for the adverſe 
party was under the noche" of coming into 
court to reſiſt the latter. 

Particular days are appointed for certain buſi- 
neſs, as Tueſday and Friday, which are called 
paper-days, for going through the paper of 
cauſes, wherein conciliums have been moved 
for, on the civil ſide; and Wedne/day and Satur- 
day, for tranſacting buſineſs on the crown fide. 
But no cauſe can be ſet down for argument on 
the firſt paper-day, or on the four laſt days of 
buſineſs in term: Yet, upon the day which 
would otherwiſe be the laſt paper-day, common 
things may be ſet down, unleſs it be the laſt day 
of term. All motions or rules in matters of length 
or conſequence, are appointed for particular days, 
and called on firſt *. Special cauſes are to be en- 
tered with the clerk of the papers, at leaſt four 
days excluſive of the day of argument; of which 
notice ſhould be forthwith given to the attorney 
or agent on the other ſide: and all ſuch cauſes 
muſt be argued in the order they are entered, 
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and not adjourned to any future day, by con- 
ſent, or otherwiſe; unleſs the court ſhall for 
reaſonable cauſe, verified by affidavit, upon ap- 
plication made by either of the parties, their at- 
torney of agent, at leaſt 7wo days before the day 
of argument, otherwiſe order, Special caſes 
from the aſſizes ſhould regularly be ſet down for 
argument, within the four firſt days of the fol- 
lowing term, and can never be ſet down for 
argument on any of the four laſt days of the 
term . All rules enlarged till the next term are 
| fixed for certain peremptory days; and muſt 
be heard upon the reſpective days for which they 
are made peremptory, unleſs ſpecial ground by 
affidavit or otherwiſe, be ſhewn to the court, for 


poſtponing ſuch rules, If a rule be drawn up 


wrong by miſtake, the court will order it to be 
made right ; or if made abſolute, or diſcharged 
by ſurpriſe, they will open jt, 


„ R. M. 30G. II. 1Bur.zz. 38 G. III. this role no; 


Per Lord Kenyon, in the having been obſerved, the 
caſe of D H. court direQed it 10 be per- 


35 G. III. Lerd Mansfield 
wiſhed to relax this, which 
is the old rule; but on con- 
fideration, the court in the 
above caſe, thought it right 
to adhere to it: And in M. 


emptory in future. 

7 R. M. 30 G. II. H. 
6 G. III. H. 15 G. III. M. 
17 G. III. Pref, to Bur. V. 
1 Bur. 9. 3 Bur. 1842. 

R. H. 36 G. III. 
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In hearing motions, the. courſe | formerly 
was, to begin every day with the ſenior coun- 
ſe] within the bar, and then to call to the next 
ſenior in order, and ſo on, as long as it was 
convenient to the court to fit; and to proceed 
again in the fame manner, upon the next and 
every ſubſequent day, although the, bar had not 
been half, or perhaps a quarter gone through, upon 
any one of the former days; fo that the juniors 
were very often obliged to attend in vain, with- 
out being able to bring on their motions, for 
many ſucceſſive days*, This practice bearing 
hard upon junior counſel, Lord Mangfeeld intro- 
duced a different rule, which has ever ſince 
been adhered to, of going quite through the bar, 
even to the youngeſt counſel, before he would be- 
gin again with the /eniors ; even though it ſhould 
happen to take up two or more days, before all 
the motions, which were ready at the bar upon 
the firſt day, could be heard *. 

Where a matter comes before the court on 3 
rule to ſhew cauſe, as on a motion for a new-trial, 
in arreſt of judgment, or to quaſh an order of ſeſ- 
fions, &c. all the counſel are heard on each fide ; 
the counſel who ſhew cauſe firſt, and then the coun- 
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ſe] on the other fide: If there are ſeveral coun. 
ſel, the ſenior begins. Where a matter comes be- 
fore the court on a rule for a concilium, as on a 
ſpecial verdict or ſpecial caſe, demurrer, writ of 
error, or motion to quaſh a conviction, &c, 
one | counſel only (commonly the Junior) 
is heard on each ſide; on a ſpecial yerdict or 
ſpecial caſe, the counſel for the plaintiff begins 
firſt, or on a demurrer, writ of error, or motion 
to quaſh a conviction, the counſel for the party 
objeCting ; the counſel for the other party is 
then heard in anſwer, and the counſel who be- 
gan firſt replies. After a ſpecial argument on a 
concilium, it is uſual for the court to call upon 
each of the counſel concerned, to make a mo- 
tion, which is called moving for their argu- 
ment; but it ſeems that in this court, it is not 
the practice to call upon the counſel to move 
for their argument, for a matter of courſe, though 
it is ſaid to be otherwiſe in the common pleas”, 
On motions for judgment without argument, 
on paper-days, one ſhilling is paid for each 
motion, þy the counſel making it, to the box; 
which is called Bor- money, or high=bar mong, 
and paid by the ſecondary on the plea- ſide, 
into the hands of the clerk of the junior judge, 
in order to, be by him paid over to the 
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judges of the court, in equal ſhares, to be 
diſpoſed of by them for ſuch charitable purpoſes, 
as they in their diſcrecion ſhall think proper ?, 
On the laſt day of term, two ſhillings are paid 
for the firſt motion, and one ſhilling for we 
motion afterwards, 


Analogous to | theſe proceedings in court, is 
the practice by ſummons and order, at a judge's 
chambers, of which ſomething has been already 
ſaid, in the preceding chapter, This practice 
ſeems to have ariſen, partly from the overflow- 
ing of the buſineſs of the court in term-time, 
and partly from the neceſſity of certain proceed- 
ings being had in vacation, when the court is not 
ſiting: And although extremely burthenſome 
to the judges, yet if kept within due bounds, it 
manifeſtly tends to the advantage of the ſuitor, 
the eaſe of the practitioner, and the general 
advancement of juſtice, by preventing the ex- 
pence, trouble, and delay, which would enſue, 
if an application to the court were in all caſes 
neceſſary, The order obtained upon a ſummons 
is however ſubject to an appeal, and the vali- 
dity of it may be impeached two ways 3 either 


KR. T. iN Il. 2 Bur, 86. 
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| by moving the court to ſet it aſide, or, if made 
in vacation, by applying, in the next term, tg 
ſet aſide the proceedings that have been had 
under it *, But if the order be acquieſced un. 
der, jt is 8s valid as any act of the court: and 
a judge's order for a priſoner's diſcharge under 
the Lords'-att, made out of term, has been 
held to be final”, Indeed, if it become neceſ- 


— - 222 „ ar * 


| ſary to enforce a judge's order by attachment, 
or other act of the court, there muſt be a pre- 
| vious motion to make it a rule of court *, 

bt: * 4 Bur. 2569. Kenyon, in Curtis v. Taylr, 
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14 the Pr of an ation, one of. the, firſt 


things to be attended to, on the part of the 
defendant, is the regularity of the Proceedings: 
for if they are regular, the court on motion 
will fer them aſide. | 

An irregularity may be defined to be, the 
want of adherence to ſome preſcribed rule or 
mode of proceeding ; and it conſiſts, either in 
omitting to do ſomething that is neceſſary ſor 
the due and orderly conducting of a ſuit, or 
doing it in an unſeaſonable time, or improper | 
manner. Thus, the want of notice is an irre- 
gularity, whether it be to proceſs, upon a decla- 
ration, or of trial or inquiry; ſo, if the notice 


be not given in due time, or a proper manner. 


An interlocutory judgment, for want of a plea, 
is irregular, when it is ſigned either before 
the time for pleading is expired, or after a plea 


has been properly pleaded. And in general, 
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it may be remarked, that whenever the proceed- 
ings are irregular, the court on motion will ſet 
them aſide, provided the application for that 
purpoſe be made in the firſt inſtance ; for in all 


caſes of irregularity, the party ſhould apply to 


the court as early as poſſible, and if he either 


proceed himſelf, after diſcovering the irregularity, 


or lie by and ſuffer the other party to proceed, 
the court will not affiſt him *, 
Though the proceedings are regular, yet it 


| ſometimes happens that the cauſe of action is 


frivolous, or the action brought or conducted, 
vpon bad or defeftive grounds, contrary to 
good faith, or without proper authority : And 
in ſuch” caſes, the court on motion will order 
the proceedings to be ſtayed, with or without 
coſts, according to circumſtances. 1 

When the debt ſued for appears, on the face | 
of the declarationꝰ, or is admitted by the plain- 
tiff or his attorney *, or proved by the affidavit 
of the defendant *, to be under forty ſhillings, 


| 37. R. 7, 10. 5 T. R. III. Formerly, when the 
2 51 464. plaintiff demanded more, the 
d 3 Bur. 1592. court would not permit an 

2 Blac, Rep. 754. affidavit to be read, that the 
44 T. R. 495.5 T. R. 64. defendant owed him leſs, 
White v. Griffiths, T. 35 G. Say. Rep. 219, 240. 3 Ber. 
1591. 
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and the plaintiff may recover it in an inferior 
juriſdiction, the court on motion will ſtay. the 
proceedings; it being below their dignity, - to 
proceed in ſuch action. But an action cannot 
be brought in the county- court, unleſs the 
cauſe of action ariſe, and the defendant reſide 
within the county: therefore, though the de- 
mand be for leſs than forty ſhillings, if the cauſe. 
of action ariſe in one county, and the, defendant: 
reſide in another, the action may be brought in 
a ſuperior court*®. And where « defendant, 
living within the juriſdiction of the court of re- 
queſts for Weſtminſter, was ſued in this court for 
a debt under 40s, and neglected to take ad- 
vantage of the ſtatute 23 Geo. II. c. 27. by 
pleading it in bar, the court would not, aſter 
verdict for the plaintiff, either ſuffer a ſuggeſtion 
to be entered on the record, that the defendant 
lived within the juriſdiction, or ſtay the proceed- 
ings*, So where a cauſe has been removed 
from an inferior court, this court will grant a 
procedendo, if the debt or damages appear to 
be under forty ſbillings* : But the court refuſed 


1592. but the praftice has, 29. Pol. & Boſ. 55, 
deen ſince altered as above, 3 T. R. 432. 


agreeably to the uſage of the 1 Brownl. Brev. Jud. 1 

Court of Exchequer 2 Brownl. 82. Moyle, 69. 

6 T. R. 75. 2 H. Blac. Clift, 3744. 
| Fi 


- 
: , 
* 


E. as A N 
o Nn — 8 
— ET EE PIT 
* % : ws "wu ö — — * Y 
— a. * N 2 
— — nes 2 2 9 
„ 4 — . 2 


we oy 


ä EY 
ITS IR 
p 2 — — 


to quaſh # cr upon this ground, is an 


the 21 Hen. VIII. c. 13. § 26. for non“ te. 
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action fot an aſſault brought agamſt exciſe bf 
ficers; who could not have an Wipe trial in 
the inferior cot. | 

In 4 penal ation, on the a Ka. m. 6 
c. 3. where the application was mide th it cih 
ſtage of the catiſe,; the proceedings were ſtayed 
on motion; becguſe no affidavit had been filed, 
that the offence whs comte NH within the 
oounty where the action was brobght, of within 
a year before the bringing of it; according to 
the 21 Jac; I. c. 4. Bot in a fubſequent'caſe; Wil © 


verdict, the court would not ſtay the proeced- 
ings, on a ſimilar ground, in a penal action on 


fidence *: Aud, in the latter caſe, © it was 
holden, that the ſtat. 21 Jac. I. c. 4. does not 
ebntrol any of thoſe ſtatotes, on which penil 
ations are to be brought in the ſupetior coufts; - 
but only applies to thoſe, on which proceeding 
may, and ought to de had before . of 
aſſize; juſtices of the peace, r 

In an action for bribery, on the 2 Geo. Il, 
6. 24. the, court will ſtay” the proceedings, even 


T. B. % 2 1. k. 363. dls 
1 2 T. R. 74% I, ann 
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x iter vercict, upon the clauſe of diſcovery*, 
- or if the action be not proſecuted. withour . 
1 wiful delay®. And the proceedings have been 


ſtayed in- an action on the 19 Geo. II. e. 34. 
51. for keeping a gaming-houſe; becauſe, by 
2 previous ſtatute®, the penalty is payable on 
conviction, - before a juſtice of the-peace. Alſo, 
by che 26 Geo, III. c. 77. C13. If any ac- 
"tion be commenced or profecuted, for the 
recovery of any penalty or forfeiture, by virtue 
"0f any aft, relating to the caffoms: or exci/e, 
* unleſs the ſame be commenced and pro- 
« fecuted in the name of the attorney-genera}, 
or ſome officer of the ſaid revenues, the ſame, 
nd all proceedings therein, are declared to 
de null and void; and the court. ſhall. not 
* permit or ſuffer any proceedings to be had 
© thereupon.” And by the 36 Geo. III. c, 204. 
128. „ It ſhall not be lawful for any perſon 
or perſons to commence or enter, or cauſe or 
© procure to be commenced or entered, or 
filed or profecuted, any action, ſuit, bill, 
* plaint, or information, for the recovery of - 
© any penalty or penalties, inflicted by any of 

the laws touching or concerning Jefferies, or 
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| 4 Bur, 2287, 1 hat 12 Geo. II. c. 28.5 1. 
Eg +: « by 


T. R. 5. 
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ce by that act, unleſs the ſame be commenced, 
<< entered, filed, and proſecuted in the name of 
e tis mazeſty's attorney- general, in the court of 
e Excbequer at Weſtminſter, if the offence ſhall 
« be committed in England ; or in the name of 
« his majeſty's advocate- general in the court 
of exchequer in Scotland, if the offence ſhall 
c be there committed. And if any action, &c. 
4 ſhall be commenced or entered, in any other 
« perſon's, name or names, the ſame. and all pro- 
« ceedings thereupon had, are declared to be 
<& null and void, and the court where ſuch pro- 

<« ceedings ſhall be ſo commenced, hal yo 
te the ſame to be ſtayed,” : _ 

But in a qui tam ation for * "il 
tickets, contrary to. the 16 Geo. III. c. 38. the 
court would not ſtay the proceedings, upon an 
affidavit af the defendant, that a former action 
had been brought againſt him, in the common 
pleas, for the ſame offence, in which he had 
leave to compound; but ſaid, he muſt plead 
ſuch matter ſpeciallyꝰ . And the court voul 
not ſtay the proceedings, in an action againſt 4 
ſheriff 's officer, on the 32 Geo. II. c. 28. 5 1. 
though a ſimilar action had been ee 


* Cowp. 744+ 


a — 6 int 
7 


- .- 


ball 


&c. 
ther 
pro- 


8 


Lr ELI FS FA 18 


STAYING PROCEEDINGS:' 437 


4gainſt the ſheriff, for the ſame offence *: though 
where actions had been brought againſt both, 
and a verdict obtained in each, the court ſtayed 
the proceedings, on payment of one penalryy 
and the coſts in both actions 9. | | 
When an action is brought endl a re- 
ference, or otherwiſe contraty to good faith, the 
court will not ſuffer the plaintiff to proceed in 
it: and they will ſtay the proceedings, when the 
action is brought by an attorney, without pro- 
per authority; for otherwiſe the defendant might 
be twice charged". So where an action was 
brought againſt an agent for prize-money, the 
court ſet aſide the proceedings, with coſts. to be 
paid by the attorney ; becauſe the letter of at- 
torney from the plaintiff, to receive-the prize- 
money, was not duly atteſted, purſuant to the 
20 Geo. II. c. 24. 6 6. 
There are ſome diſtiactions, deſerving notice, 
between a mere irregularity, and a complete 
defect in the proceedings; the former may be 
waived by the adverſe party, but not the latter: 
For a mere irregularity, the court will only ſet 
alide the proceedings (har are irregular, leaving 


3 & of R. 512. 44 »* O'Hara v. Innes, M. 27 
114 712, 5 8. III. K. B. l 
1 T. R. 62. tg T. R. 254. 
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ſedeas of execution, from the time of its allow 
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the plaintiff at liberty to cominue his ſuit from 
the laſt regular proceeding; but for a complete. 
defect, the proceedings are ſtayed an foto: On 
ſetting aſide proceedings for irregularity, the 


party complained of is in general liable to the 


payment of coſts *; but on ſtaying them as de- 
fective, the colts are in the Aer, of the 
oth. 


Thore are other ES of ſtaying the pw. 
ceedings; not abſolutely, but for à time, or 
until ſomething be done for the benefit of the 
deſendant: Thefe are, pending a writ of error; 
until ſecurity be given for the payment of coſts 
or until the coſts are paid, of a farmer action 
for the ſame cauſe. 

A writ of error regularly ſued: out, is a a 


ance ; provided bail, when requiſite, be put in 
thereon in due time“: But this dees not prevent 


the plaintiff from proceeding by action of debt, 


'or ſcire ſucias on the judgment, againſt the pria- 
'cipal; or by /cire facias, or action of debt 6n'the 


recognizance, againſt the bail. In ſuch ce 


« Cal, temp. Hardw. 3% 2 Str. 781. 1 T. R. 2 
VI Salk. 321. 1 Bur. 340, e 
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however, if the writ of error be not evidently 
brought for the mere purpoſe of delay, the 
court will ſtay the proceedings upqn terms, 
pending the writ gf error. But this is not 
2 matter of courſe 7; and if it be apparent ta 
the court, that the writ of error is brought 
merely for delay, they will nat ſtay the proceed- 
ing. How that is to be made out, depends 
vpon che circumſtances of each particular caſe: 
In general, the proceedings may be ſtayed, where 
the &fendant or his attorney has declared, that 
the writ of error was brought only for delay, or 


uſed expreſſions tantamount to ſuch a decla- 
ration *; but the belief of the other party, that it 


is brought for delay, is not ſufficient*. 

Where a writ of error was brought on a judg- 
ment of nonſuit, the court in one caſe refuſed to 
ſet aſide an execution, ſyed out after notice of its 
allowance; becauſe the writ of error in ſuch 
caſe, muſt evidently have been brought for the 
purpoſe of delay. But in a ſubſequent caſe *, 


1 Str. 419. 1 Wilf, 120. „3 T. R. 79. 5s T. R. 

3 Bur, 1389. Coup. 72. 3 T. * 

R. 78. at) d'3T.R. 78. | 
Y 2 T. R. 78. 25 4 T. R. 436. 1 H. Blac. 
® Per Buller, Juſt. 4 T. 432+ 

N. 437.  Cowp. 72. ln. f T. R. 669. 
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the court ſtayed the proceedings pending a writ 
of error, on a ſimilar judgment; ſaying, that the 
practice not to ſtay proceedings, pending a writ 
of error, muſt be confined to thoſe caſes, where 
the party himſelf, his attorney, or bail, declare 
that the writ of error is brought for delay, / | 
- * On a judgment recovered in the common 
pleas, the defendants firſt brought a wrk of error 
in this court, and then brought another, return- 
able in parliament, after which they nonprov'd 
the firſt writ of error, and then obtained a rule 
to ſhew cauſe, why the proceedings in an ac- 
tion upon the judgment, brought in this court, 
ſhould not be ſtayed, pending the ſecond writ 
of error; the court diſcharged. the rule with 
coſts; as it plainly appeared, from the de- 
fendant's own conduct, that there was no foun- 
dation for a writ' of error, and that it could 
only be brought for vexatious purpoſes *, 
But the court will not permit execution to 
be taken out, pending a writ of error in parlia- 
ment, on the ground that the writ of error is 
brought for delay, merely becauſe the defendant 
ſuffered judgment to be affirmed. in the exche- 
quer-chamber, without apy objection . In eck. 


| 9 2. R. 78 6 7. R. 400. 
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ment, if there be judgment for the plaintiff, and 
the defendant bring a writ of error, the court 
will not ſuffer the latter to proceed in' a new 
ejectment, on the ſame title, till he has quitted 
the poſſeſſion, or the tenants have attorned to 
the leſſor of the plaintiff?: And where a de- 
fendant in ejectment brought a writ of error in 
parliament, the court obliged him to enter into a 
rule, not to commit waſte, during = pendeney 
« of the writ of error 

In order to ſtay the proceedings in an action 
of debt, or ſcire facias, on a judgment, pending 
a writ of error, it is neceſſary, if the action 
be bailable, that the defendant ſhould be firſt 
in court, by putting in and perſecting bail*. 
And where an action is brought upon a judg- 
ment of the court of common pleas, this court 


- vill not ſtay proceedings, pending a writ of 


error, without the defendant's giving judgment 
in the ſecond action *, and undertaking not to 
bring a writ of error upon that judgment. But 
if the action be brought upon a judgment of this 


1 258, 9. | R. 638. 
128 1823. ! Cowp. 72. Swan v. 


is T. R. 9. 6 T. R. 458. Benton, H. 35 G. III 
Fer Buller, jak. 1 T. 


court, 
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court, theſe terms make no part of the rule; 
becauſe, in general, actions on judgmengs are 
vexatiohs, and the plaintiff might have his exe · 
cution an the firſt judgment“. And where the 
proceedings were ſtayed, without impoſing theſe 
terms, and the plaintiff died before Judgment 
affirmed; the court would not afterwards Permit 
gvdgment to be entered nunc pro tunc ®. 

If the defendant bring a writ of error, and 
the plaintiff bring an action on the judgment, 
and recover, he cannot ſue out execution on the 
ſecond judgment, till the writ of error be de- 
| termined”. According to this deciſion, the 

Plaintiff cannot be benefited by bringing ap ac- 
tion on the judgment, pending a writ of error, 
except in caſes where he may hold the defendant 
to ſpecial bail; and it is but of little ſervice for 
the defendant to move the court to ſtay the pro- 
ceedings in ſuch an action, for if he let judg- 
ment go by default, the plaintiff cannot ſue out 
. execytion. 
On a ſcrire facias, or action af debt on re- 
cognizance, againſt bail, when a writ of error 


Per Buller, Jos. 1 T. R. 2454. S. P. but ſee 1 Str. 
638. 3626. Barnes, 203. * con- 
217. R. 1 ä tra. 
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is allowed, on the judgment in the original 
action, and the bail apply within their time for 


ſurrendering the principal, the court will ſtay 
the proceedings, until the writ of error is de- 
termined /; the bail undertaking to pay the 
condemnation- money, or ſurrender the defendant 
iato the cuſtody of the marſhal, within four days 
next after the determination of the writ of error, 
in caſe the ſame ſhall be determined in favour of 
the defendant in error 1. And in one caſe*, where 
the writ of error was allowed before the time was 
expired for ſurrendering the principal, though 
notice of ſuch allowance was not given tothe 
plaintiff's attorney, nor the application conſe- 
quently made till after the expiration of that 
time, the court gave the bail the ſame terms, 
as are uſual when they apply within the time 
granted, by the courſe of the court, for ſur. 
rendering the principal. But bail mult be put 
in upon the writ of error, when neceſſary, before. 
the application is made*. And in general, 
when the bail do not apply to ſtay the pro- 
ceedings, pending error, till their time to ſur- 
render is out, the court will not give them 


® Ante, 145, 6, 7. » x Bur, 340. 
? 1 Str. 49. | 1 Str. 781, 


\ t Bur. 340. , IL, | 
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any time for that purpoſe, bur only four days 
to pay the money in, after ns Judgment. is 
affirmed *, | | 

Where error was not brought till it was 
too late for the bail to ſurrender, the court, 
in one caſe, would not ſtay the proceedings“. 
But, in a ſubſequent caſe ”, proceedings were 
ſtayed ; the bail undertaking to pay the con- 
demnation-money, and the coſts on the ſcire 
facias, in four days after affirmance; but in this 
caſe, there being no bail on the writ.of error, 


the court made the bail alſo undertake to 


pay the coſts on the . writ of error, in caſe 
the judgment was affirmed; and faid, it was 
a favour they were aſking, and they, would 
make them ſubmit to equitable terms. By the 
affirmance of the judgment, in theſe caſes, i 
meant the final affirmance of it; and therefore 
where the judgment, on a writ of error, was 
affirmed in the exchequer-chamber,. and after- 
wards another writ of error was brought, return» 
able in parliament, the proceedings againſt. the 
bail were further ſtayed, till the determination of 
the ſecond writ of error ”, 
The plaintiff got judgment on the ſcire 
facias againſt bail, pending error by the prin- 
2 Str. 872, 1270. v 2 Str. 87%, | 
v x Str, 443- 5 Bur. 2819. cipal, 
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cipal, and took them in execution; and on 
their moving to be diſcharged, the court ſaid, 
though you might have applied, and had the 
proceedings ſtayed, yet we will not ſet them 
aſide : If an action of debt had been brought 
upon the judgment, we ſnould have granted 
an imparlance, if it had been aſked; but we 
never ſet aſide the judgment, when it is once 
ſigned, becauſe we take it, you, by your not 
applying in time, have ſubmitted to meet the 
plaintiff,” Quod fieri non debet, fatum valet *. 


In ejeFment „ where the leſſor of the plaintiff, 
and in actions qui tam *, where the plaintiff is 
unknown to the defendant, the latter may call for 
an account of his reſidence, or place of abode, 
from the oppoſite attorney; and if he refuſe to 


give it, or give in a fictitious account, of a per- 


ſon who cannot be found, the court will ſtay 
the proceedings, until ſecurity be given for the 
payment of coſts. . And in ejefment, where 
the leſſor of the plaintiff is an infant *, reſident 


= x Str. 526 Barnes; 202. 1 Str. 694. 2 Str. 932. 
accord. but ſee 4 Bur. 2464. 1206, 1 Wilf. 130. Cowp. 
3 T. R. 643. nb. contra. 24. Barnes, 183. Bul. N. P. 
„I e 120. 

* 14.697,705. Barnes, 126. 


: abroad, 
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abroad®, or dead*, the court will Key eee 
ings, until a real and ſubſtantial plaintiff be 
named, or ſome reſponſible perfon undertake 


for the payment of coſts. A ſimilar undertak- 
ing is alſo required, in an action for the meſne- 


profits, brought in the name of the nominal 


plaintiff in ejetment*®. And an vricertificated 


bankrupt, bringing an action of trover for goods, 
has been required to give ſecurity for coſts, in 


cafe he ſhould fail in his ſuit*, 

But except in gjef#ment *, or actions 92 
lam, it was not formerly uſual to require ſe- 
curity for coſts, where the plaintiff reſided 
abroad“: For it was conſidered, that fuch a 
proceeding might affe& trade, by excluding 
| foreigners from our courts; and would be 2 
means of clogging the courſe of juſtice, But 
now, although a plaintiff is not compellable 
to give ſecurity for coſts, merely as a fo- 


Þ 2 Bur. 1177. Say. Coſts, ſtand over till the following 
153. S. C. term. 

© Barnes, 147. ET * 2 Bur. 1177. Say. Colts, 

« Say. Rep. 78. Say. Coſts, 163. 8. C. 


154. 8. C. 1 Str. 697. 2 Str. 1206. 


© T. R. 296. Sanders v. 1 Wilſ. 266. 
Parſe, H. 35 G. III. accord. Þ 2 Str. 1206. 1 Will, 266. 
But in Sutton v. Sutten, T. Say. Coſts, 155. 2 Bur. 1026. 
38 G. III. the court doubted, 4 Bur. 2105, Cowp. 24s 158, 
and ordered the queſtion to 322. 
2 reigner, 
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reioner, if he reſide in this country \; yet whe · 
ther he be 2 foreigher or native, if he reſide 
abroad, out of the reach of the proceſs of the 
court, the proceedings may be ſtayed, till his 
return, or fecurity be given for the payment of 
coſts x: Upon this ground proceedings have been 
ſtayed, where the plaintiff has been reſident in 
Scotland”, or Ireland. If a foreigner fue two 
defendants, and only one of them put in bail, 
that one may require the plaintiff to give ſe« 
curity for the coſts, without putting in batt 
for the other defendant" : And a rule calling on 
the plaintiff who had leſt the kingdom, to give 
ſecurity for the coſts; may be made after us 
joined, and notice of trial. Theſe are the only 
grounds upon which the proceedings can be 
ſtayed, for want of ſecurity for coſts: It being 
| holden, that they ſhall not be ſtayed, even in a 
qui tam action, merely on account of the plain- 


| Mingotti v. Drummond, 1 I. Leas v. Auſtin, M. 
Szy, Coſts, 155, 6. 1 H. 36 G. III. Sheriff v. Far- 
Blac, 106. | qubarſon, M. 37 G. III. 

* 1 T. R. 267, 362, 491. S. P. but ſee 2 Bur. 1026. 
2 H. Blac. 118. 2 Anſtr. 359. 1 T. R. 362. Still v. 
The deſendant, in ſuch caſe, AM*Iver, M. 36 C. III. 
muſt put in bail, previous two 16 T. R. 0 - 
the application. 4 T. R. 697, I. 5%! dP ͤ 
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tiff's poverty ; or in ejectment, where the leſſot 
of the plaintiff is known, of full age, and reſident 
in this country. 

In a ſecond ejectment, the court will 8 
proceedings, until the coſts are paid of a prior 
one, for the trial of the ſame title. And it 
matters not, whether the ſecond ejectment be 
brought by the leſſor of the plaintiff, or by the 
defendant, in the former one*; or by or againſt 
all, or ſame of the parties; or for the ſame or 
different premiſes, ſo as they be part of the ſame 
eſtate®; nor whether it be brought in the ſame 
or a different court: And the length of time 
which has elapſed, between the firſt and ſecond 
ejectment, is not material ”; for there may be 
many good reaſons why the defendant did not 
call for the coſts ſooner, ſuch as the poverty of 
the other party, or à view to quiet any further 
- controverſy”. But the vexation of the party 
is ſaid to be the ground of theſe rules*: And 


2 Cowp, 24. Barnes, 126. 8. C. 2 Blac. Rep. 1158, 
11 T. R. 491. 1180. C. B. 
r 1 Salk. 255, 258, 9. 1 6 T. R. 224. 
Str. 548, £54- 8 Mod. 225. 14. 740. 
S. C. 2 Str. 1152, 1206. 14. ibid. 
1 T. R. 492. K. B. Pr. Reg. 6 T. R. 223, 740- 
174. Barnes, 133. 2 Blac, 1d. 741. 
Rep. 904+. Say. Coſts, 239. 4 Mod, 379. 2 Str. 1152 
5 | | therefore 
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| therefore, if there appear to be no vexation, 
| the court will not make a rule for ſtaying pro- 


ceedings, until the coſts are paid of a N | 


N CT 7 f 
ejectment !. K Bd F 


In other caſes, it was not Glad uſval t to 


* 


tay the proctecingi, in a ſtrond Action, untl 
the coſts were Pand Gf 4 prior one, for the 
ame cauſe *; and particularly, if the merits 


dd "not Tome in queſtion, on the folmer 
wal 1. Bur of late years, it has been done 
in fever aftantes, on the ground o& Vexa« 


n v: : ang i in one "caſe ©, 4 where an A Yon wh 


whe: y huſband and wite, the orf 1 

the prbce FIR until the pay ment of c din a 
former aftion, at the ſuit of the huſband only ; 
It being for th the fame demand. 1 


' 1 4 Mods 379. «Str. G81. - ed 12 uu. 
80, 1999, 111. Bares. 4 T. R. get, K. . 87. 
10. | Cod, 245. 2%. 2 Mae. 

2 Str, 1206. Comp: 322. Rep. 741. 3 Will. tab: 8. C. 
vay, Coſts, 861. 8. C. 1T. C. N bum ſee i H. Nu 0. 
. 491, 2. K. B. Barnes, 1a. © Lampley & wile v. Sands, 
C. B. but ſee 1 Vent, 100. u 25 Geo, ff. L K. 
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ket 01 
ww the RESO ER are regula, and in 
cannot be ſtayed, on any of the grounds lid 
ſtated in the preceding chapter, the defendang, in ta 
general, if he has no merits, either compromiſes i 0 
bre 


the action, by paying or giving ſecurity for 
the debt and coſts, compounds it, (if penal,) 
confeſſes it, or lets judgment go by default. 
In actions for the recovery of a fum cer- 
tain, where the parties are agreed av to the 
amount of the debt, it is of courſe to-ſtay the 
proceedings, on payment of the ſame; together 
with the coſts of the action: If the parties are 
not agreed, the defendant cannot move to ſtay 
the proceedings; but muſt either pay into court, 
on the common rule, what he conceives to be 
due, or let judgment go by default; and in 
actions for general damages, wherein the de- 
fendant cannot pay money into court, he bas 10 
| 4 | option, | 02 


or PAYING DEBT AND cosrs, &c. 451 
option, but muſt let judgment go by default, 
unleſs he can ſettle amicably with the plaintiff, 


The practice of ſtaying the proceedings, 
on payment of the debt and colts, though fre- 


quently confounded with, is in reality very dit. 
ferent from that of bringing money into court, 
on the common rule; upon which the proceed- 
ings are not always ſtayed, but the plaintiff i is at 
liberty to proceed, at his peril, for more than 
te furn brought i in. . And the practice we are 

now treating of, extends to every fort of action, 
brought for che recovery of a ſum certain, as 
eſump/it or covenant to pay money, and debt for 
rent, &c. If ſeparate ations are brought 
wainſt the acceptor, drawer, and indorſers of a 
bil of exchange, the court will ſtay proceedings 
gainſt the drawer, or any of the indorſers, on 
payment of the bill, and coſts. of that action; 
but not againſt the acceptor, without payment of 
coſts in all the actions: And if the plaintiff 
proceed to judgment, the proceedings may ſtill 
be ſtayed, on payment of the debt and coſts ©; 
but in that caſe, each defendant is only liable for 
tis own b 


Sn 


| * Caf, ung. Hardw, 173. 4. R. 691, «1 Str. 123. 
Gg 2 | execution 
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ation of debe on | recogrizance,” the bail abore 


execution againſt o one ern far the Mc 
another. * | aun N39 Gt! 2 

In debt for te penalty of five ane 
killing a bare, wich no ther cqunt, the court 
ket. * defendant. bring in the penalty and 


997 


colts © — And i in debt o on. hood, conditioned, for 
the performance of covenants, or to account, 
mdemnify,. Ke. the proceedings r may | be ſtayed, 
on. payment o of the whole penalty. and colts, 
We have ready been e, in what, caſes s the court el 
will | tay the proceedings, in actions upon bal. 
bon Is: It will de ſyfficient to add, in chis, place 
that. as the bail may render the principal, after 
an af igument of the bail. bond, and before 
they juftify *, fo, when they have rendered him, 
the | vroceediagh on the Bail-bond may be ſtajed, 
ba payment of Calls, provided che plaintiff has 
not loſt a trial. On ſtaying proceedings, in an 


n=” HW wy wry , ¼ OE os Fog 


muſt pay dhe coſts in that; 4s well as the 


debt and coſts! in the original action, hough 
they apply within the time” allowed: them for 


acre oor ara ang 40 * * 
| pe" M 
"4 2 Su. 1217. R. 401. 
36 Rae. Rep. 1190. 6 T. i 7. 1 . 
R. 303. but ſee 2 T. R. 20 1. 363. 22 - 
2 T. N46 1. othem v. Howell, T- 


Aut, 187, 8. Geo. III. contra. 
ts 7 la 


or payino ber AND eos, Bec. 175 | 


ln debt on 30nd, conditioned for the þaymens 
of a leſs ſum, it way 1 uſuat for che court, even 


16. 


before the ſtatute + Ann, c. 16. $ 13 to res 
eve the defendant 1 the. = of the 
bond, on Ens, of principal, istereſt, and 
coſts; but then, the whole penalty muſt have 
been brought i inte court and when..the Plaintiff 
was ſatisfied,. the defendant might have taken 
what remained. By che above. Natvte, it is 
enacted, that * if at any time, pending an gc- 
* tion upon any ſuch bond with a penalty, the 
« defendant ſhall bring into court all che pria- 
* cipal money and intereſt due on the bond, and 
* alſo ſuch coſts as have been expended io a 
© ſyit or ſuits in law or equity upon ſuch bond, 
« the ſaid money, ſo brought in, ſhall de 
e deemed and taken to be in full ſatisfation. - 
* and diſcharge of the ſaid bond ; and the court 
* ſhall- and may give judgment to diſcharge 
«every ſuch defendant of and from the ſame 
© accordingly.” Upon this ſtatute it has been 
holden, that in an action upon a bond, condi- 
toned for the payment of money generally, 
without naming any day of payment, the court 
vill refer it to the maſter to compute interef, as 


t 2 Salle, 597, 6 Mod. 101. And fee 3 Bur, 1370. 
Gg 3 well 
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of the arrears and coſts, and giving judgment 
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454 or PAYING DEBT AND COTS, &c. 
well as principal and coſts ; intereſt being due 
on ſuch a bond, though not expreſsly reſeryed. 
And the plaintiff i is entitled to the coſts of pro- 
ceedings in equity, relating | to the ſame matter 
but not to the coſts of a former ſuit, wherein the 
judgment had been reverſed on a writ of error": 
for there is no reaſon, why the defendant ſhould 
pay for the error or miſtake of the plaintiff. . 

It was formerly holden, that. this ſtatute 
did not extend to an action of debt on bond, 
conditioned for the payment of an annuity, 
or of money by inſtalments *. But it is nov 
ſettled, upon the equity of the ſtatute, that in 
ſuch an action, where the defendant is /olveny, 
the court will ſtay the proceedings, on payment 


as a ſecurity for future payments, with a ſtay of 
execution till they become due . And where, 
in an action on an annuity-bond, it appeared 
that there were mutual accounts ſubſiſting be- 
tween the parties, the court made à rule for 
referring them to the maſter; and that upon 
payment of what, if any thing, ſhould be found 
due to the plaintiff, all further proceedings 


1 5 T. R. 124. 211 Alk. 118. 1 Str. 515. 


i, 23 ( 
m Caſ, temp, Hardw. 116, v Str. 814, 957. 2 Blac A 
1 Str. 696. contra. Rep, 706. Barnes, 288. 
n 1 Str. 696. 4 


ſhould 


* 


wo 


E 


ld 


GG anSS YAO S. 8 8K DSS 25 


or PAYING DEBT AND COSTS, &c. 456 


ſhould be ſtayed . But the court will not ſtay 


the proceedings, where the defendant appears to 


be inſolvent ; or the bond is conditioned for the 
payment of a groſs ſum of money abſolutely, 
at a day certain, and afterwards defeazariced, in 
conſequence of a ſubſequent agreement, to pay 
the money by inſtalments ; or where, though 


the bond be conditioned for the payment of mo- 
ney by inſtalments, it is expreſsly agreed, that 


if default be made in any one payment, the bond 
is to ſtand in force, for the whole principal and 
intereſt then remaining due. And if an inſtal - 


ment of an annuity ſecured by bond, be not 


paid on the day, the bond is forfeited, and the 
penalty is the debt in law: : Therefore, where 
the defendant had been charged in execution 
for the penalty of 1000 l. under ſuch circum- 
ſtances, previous to the inſolvent act 34 Geo. III. 
c. 69., the court refuſed to order that ſum to 


be reduced in the marſhal's book, to the ſum. - 


aually due for the arrears of the annuity, in 


order that he r 
aQ*, | 


— Yardes, B. | Nac. Rep. g58. 
23 Geo. III. 6 T. N. 39. 
* 3 Bur, 1370, | 
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m0 ſhall, at any time heſore the trial, pay cr 


© or, pay into court, all the rent antl/'arrears 


456 or PAYING, DEBT AND. COSTS, Ser. 


„ Before; the. ſtatute 4 Geo. I, 6 28. it un 


uſual for. the court to ſtay the proceedings in 


galant, on a dauſe of re-entry, for. non-pay- 
ment of rent, at any time before execute 
executed, on the tenant's bringing into coun 
all the rent in arrear and coſts Hand, aon, 

by that ſtatute , e If the tenant or his aſſigus 


te tender to the landlerd his ent ehrte, &ec, 


* together with the coſts, all ſur ther proceed 
« ings on the ſaid ejecttent ſhalt ceaſe vnd be 
« diſcontinued.” Since the making of which 
ſtatute, it 1. born holden; as before, that after 
judgment againſt'the caſual rjector, and "before 
any writ of: poſſeſſion executed, the court will 
toy the 3 on payment of- * the rem 

So in das n fel! the re- 
covery of the poſſeſſion of the mortgaged pre- 
miſes, or in debt on bond eonditioned for the 


payment of the mortgage · money, or perform- 
ance of covenants in the mortgage deed, where 


" 2 Salk.. 597. 10 Mod. „10 Med. 3¹5 · $8 Mol 
383. 8 Mod. 345. 383. 2 Str, e . 
See the ſtat. $4. .. * 5 
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no ſuit in equity is depending for a forecloſure 


or redemption, - it is - enacted by the ſtatute 


7 Geo, II. c. 20. f 1. that if the perſon. 
« having a right to redeem ſhall, at any time 


« pending the action, pay to the mortgagee, 
« or in caſe of his refuſal, bring into court, all 
« the principal monies and intereſt due on the 


e mortgage, and alſo coſts to be computed by 
« the court, or proper officer appointed for that 


T purpoſe, the ſame ſhall be deemed and taken 


« to be in full ſatisfation and diſcharge of the 


« mortgage; and the court ſhall diſcharge the 
«, mortgagor' of and from. the ſame accord- 


_ «ingly *.” Upon this ſtatute, the proceedings 


in ejectment on a mortgage may be ſtayed by 
the mortgagor, or his aſſignee of the equity of 
redemption, on payment of the principal, in- 
tereſt, and coſts, without paying off a bond- 
debt due to the mortgagee : And if there be 
any doubt, 28 to the amount of what is due, the 
court 'will refer it to the maſter, who taxes the 


coſts; and if the debt and coſts. are not paid, 
the plaintiff muſt proceed in the action, and 


cannot have an attachment*. But the court 
see 1 Str. 41. 2 Str. 1220. 
7 2 Str. 1107. Andr. 341. S. C. 2 ARS a 
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will not ſtay the proceedings in an ejectment 
brought by a mortgagee againſt a mortgagor, 
on payment of the principal, intereſt, and'coſts, 
if the latter has agreed to convey the _ a 
redemption to the mortgage. 

In actions for general damages, 1 is a iſ 
that the proceedings cannot be ſtayed, on 
making ſatisfaction to the plaintiff: And ac- 
cordingly, in an action 'againſt the ſheriff for a 
falſe return to a feri facias, the court will not 
ſtay the proceedings, on payment of the money 
leviedꝰ . But there are ſome exceptions to this 
rule, In replevin, for inſtance, where the de- 
fendant. avows for rent, the court will ſtay the 
proceedings, on bringing it into court, and pay- 
ment of coſts ©: But the proceedings cannot 
be ſtayed, where the avowry is for damage-fea- 
ſant *; becauſe the court in ſuch caſe have no 
rule to guide them, in aſcertaining the damages. 
The court in one caſe, under certain circum- 
ſtances, ſtayed the proceedings in an action of 
treſpaſs for ſeizing goods, on the defendants un- 
dertaking to reſtore the goods, or pay the full 
value of them, with the coſts of the aQion*. | 


': "BI Fo. hn 185. but ſee 2 Salk. 597. 1H, Blac. 24- 


1 Wilſ. 80. mb. contra, 4 8 Mod. 379. 
d7 T. R. 33. 27 T. R. 53. 


But 
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But this ſeems to be contrary to their uſual | 
practice, in actions of this nature; and in a ſub. 
ſequent caſe, the court of excbeguer refuſed to 
ſtay the proceedings in ſuch an action upon the 
like terms, where it would not end the ſuit, and 
particularly as the value of the goods was not 
admitted f, | | 

In trover for money, the court will give the 
defendant leave to bring it into court .. And 
where trover is brought for a ſpecific chattel, of 
an aſcertained quantity and quality, and unat- 
tended with any circumſtances that can enhance 
the damages above the real value, the court will 
make an order for ſtaying the proceedings, upon 
delivering it to the -plaintiff, and payment of 
' coſts*: And this is the more reaſonable, as 
the action of trover comes in place of the old 
ation of detinue. But the court will not ſtay 
the proceedings, where there is an uncertainty, 
either as to the quantity or quality of the thing 
demanded ; or there is any tort that may en- 
hance the damages above the real value, and 


173 Auſtr. 896, C. B. 130, 8. C. but ſee 
t 1 Str, 142. . | 3 Salk. 597. 2 Str. 822. 14. 
d 3 Bur. 1364. Say. Rep, 1191. 1 Wil, 23. S, C. Say. 

$0. 2 Eunom, 144, 5, Barnes, Rep, 120. contra. 

231, Pr. Reg. 260, Caſ. Pr. 


there 
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460. Of WARRANTS OF ATTORNEY, 

there is no rule whereby to eſtimate the ad- 
dicional damages. In trover, by the aſſignees 
of a bankrupt, for a ſtram- engine, &c. the court 
made a ſpecial rule for ſtaying the proceedings, 
on delivering to the plaintiffs a part of the goods 
ſor which the action was brought; and payment 
of coſts up to that time, provided the plaintiffs 


would accept thereof in diſcharge of the action; 


or otherwiſe, that the articles delivered ſhould 


be ſtruck out of che declaration, and the plaia- 
tiffs be ſubje& to coſts, unleſs they ſhould ob- 


rain a verdict for the remainder of the-- goods, 
or grave a n., * the part delivered 


up. ' lt. * W's ins 


The Security vſually given, by: the efendant 
to the plaintiff, on compromiſing an action, and 
which is alſo frequently. given where no, action 
is depending, is a warrant of attorney; ſo called, 
from its authoriſing the attorney, or . attorpies,, 
to whom it is directed, to appear for the de- 
ſendant, and receive a declaration, in an action 
to * Aer againſt him; and. thereupon © 


4 4 Bar, 1364. 34 Geo. III. 1 77 
Brus und nbons, Aſ- R. 54. | 


_ 


* 


or WARRANTH OF ATTORMEYO 404 
coafe(y, the | ſame action, or ſoffar 2 
therein to paſs by default, c. 210 

Every warrant; of attorney ſhould: be givew 
voluntarily, and ſor à god conſideration» 
Therefore if 4 Warrant of attotney be -abtainee 
by fraud *, or for a cortupt and uſarious con - 
ſideratian * „ or for ſecaring an annuity which is 
void by the-. annuity act d, the, court vill order 
it to be delivexed, vp, and ſet aſide the judgment 
and; proceedingy, iſ any, which have been had 
under it. 80 il a warrantiof, attorney he giren 
by. an infant, ar by one; of ſeveral excentats to 
confeſs. a judgment againſt, all , the) court with 
order it to be delivered up, & But where a 
eme · covert who lived: by herſelf, and ed as a 
feme · ſole, gays a warrant af attorney to confels 
a judgment, ai afterwards moved, toſſet aſide 
the judgment hecauſe ſhe was covert, che court 
would not velieye here hut e e 
of error . 0 

Where the det in in cuſtody by n 
it is a rule /, that ,7* 50 bailiff ot ſheriff's. of- 
© ficer ſhall, preſyare e enkel hen, 


1 Append. Chap, XXI. TA! » 1 Str. 26. 3 -; 


Doug. 196. 4 1 Salk. 400. | 
a Cowp. 2x7. KR. B. 15 Chr. 8. II. 
PF. .w 3 Ws, , A. 4 ® 


* Ante, 411. 
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L of attorney, before the ſame is executed; which 
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«© any warrant to acknowledge a judgment, but 
« in the preſence of an attorney for the defend- 
« ant, who ſhall ſubſcribe his name thereto; 
« which warrant ſhall be produced, when the 
judgment is acknowledged; and if any bailiff 
« or ſheriff's officer ſhall offend therein, he ſhall 
« be ſeverely puniſhed : And no attorney ſhall 
« acknowledge or enter, or cauſe to be ac- 
e knowledged or entered, any judgment, by 
te colour of any warrant, gotten from any de- 
« fendant,. being under arreſt, otherwiſe than as 


« aforeſaid.” Upon this rule it was deemet - 


ſufficient for the plaintiff's attorney to be pre- 


| ſent, and ſubſeribe the warrant, as attorney for 


the defendant*: And therefore another role 
was made, that no warrant of attorney ex-' 
© ecuted by any perſon in cuſtody of à ſhe- 


4 riff or other officer, for the confeſſing of judg- 


© ment, ſhall be valid or of any force; unleſs 
« there be preſent ſome attorney on the behalf of 


« ſych perſon in cuſtody, to be expreſsly named 
« by him, and attending at his requeſt, to inform 


« him of the nature and effect of ſuch warrant 


* 2 Str. 1245» | 902, Comp. 281. 
t R. R. 4 Geo, II. 2 Str. 
ET ec — 
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« attorney ſhall ſubſcribe his name as a witneſs 
« to the due execution thereof.“ * 

The object of theſe rules was not a to 
ptocure the: attendance of an attorney, to ex- 
plain the nature of the inſtrument to be execut- 
ed, but alſo to adviſe the defendant confideotially 
and as a- friend; and rules thus framed -. foc 
the protection of a priſoner, cannot be waived 
by him, when in a. ſituation where he is inca- 
pable of exerciſing his judgment: Therefore; 
when a defendant in cuſtody executes a warrant 
of attorney to conſeſs a judgment, there muſt be 
an attorney preſent. on his part ; the preſence of 
the plaintiff's attorney being inſufficient, though 
the defendant conſent to his acting as his attorney 
aſo*®. And the above rules have been con- 
ſtrued to extend d of atporney c 
abroad. 

But till it. is ſufficient, i thee be an attorney 


preſent, on behalf of the defendant, though he 
be not an attorney of the ſame court, in which 


the judgment is to be entered. And the rules 


only extend to, warrants of attorney given 
by a defendant in cuſtody, upon me/ne proceſs, 
in a civil aQtion, to a plaintiff at whoſe ſuit 


9 T. R. 8. e 180. 1805 330. 
| | | he 


ew, chat a party, even in execution, had been 
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he is in cuſtody: Therefore where 1 warrant 
of attorney is given by a deſendant in cuſtody 
upon proceſs of execution, or upon criminal 


proceſs 7, or to a third perſon, at uoſe ſuit | 


the defendant is not in cuſtody *, an attorney's 
preſence is unneceſſary. And where a Warrant 


ol attorney was executed in the preſenee of m 


attorney's cletk, and it appeared from the de- 
fendant's affidavit that he was the more induced 
to execute it, becauſe he had been informed, 
that if he did execute it under an arteſt, and 


without his attorney being prefent;” it would be 


void, the court n een, 
* | 10216 e Rinn 
On the other hand; — the a 1 50 


| firidtly within the rule, yet che court will ſome- 


times interpoſe, and give relief, under particular 
circumſtances; for it is the province of the 


court to guard againſt the arts of defignthg men, 


practiſed upon perſons under the preffure of 
diſtreſs and impriſonment. Thus if it could be 


Mes ig on had acknowledge a Judt went, for 
Ne tes OD 280 5 an 2 14 

1 T. R. vis T. N. 1. Raym. 797. 3 Bur. 179% 

8. P. 1 Cop. 142280 

4 T. R. 433. Cop. 24. 

2 . 5 "more 
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Ga YE &# © 


more money than was really. dye, the court 
would give relief under the circumſtances?; 


caſe *, where; interlacutory judgment bring 
ſigned againſt a,priſpner in cuſtody of the mar- 
ſhal, the plaintiff's attorney took a cognovit from 


(the real debt) and coſts, but, no attorney was 
preſeyt on the part of the defendant z though 
] this caſe was nat ſtrictly within the rule, which 
ay mentiogs. priſoners in (cuſtody af ſheriff's 


officers, yet the for oY N nn relief hid 
the priſe, 


fr If 


vocable *; and if the party wr endeavour 
to revoke it, the court 1 notwithſtanding 
give the other party leave to enter up Judg- 
ment, But the death of either, party is, ge- 
nerally ſpeaking, 4 countermand 'of the war- 
rant of attorney And therefore, | upon a mo- 
tion to enter Pp nr on an old warrant 


d Cowp. 281. | '1.Yalk, 7, „ Mod 90 C. 
23 T. 666. 48 Co. Lit; 32. b. 1 Vents 
' *2L4. Raym. 766, 850. vx 0 


becauſe caſes of fraud and impoſition are ex- | 
ceptiqns to all rules whatſoever. . And in a late 


him for 200 1. with a defeazance. an paying 49/. 


Hh * & F-+iOp aBHc 4 af 


; r " 
ak beg er 3 


466 Of WARRANTS OF ATTORNEY, 
of attorney, if it appear to the court, that ei- 
ther party is dead, they will not grant" the 
motion . Vet if either party die in vacation, 
4 within a year after giving the warrant of at- 
torney, judgment may be entered up of courſe, 
at any time aſter, in that vacation t, and it will 
be a good jodgment, at common law, as of the 
preceding term, though it be not fo upon the 
ſtatute of frauds, in reſpect of purchaſers, but 
from the ſigning ®. And even where the pirty 
dies after the year, if the court can be prevailed 
upon to grant a rule for entering up Judgment, 
they will not afterwards ſet it aſide. Where 


j 
there are ſeveral parties, and one of them dies y 
' before judgment, it may be entered by or agaialt : 
the ſurvivors *. . iN th 
When a warrant of attorney is Siren to 
 feme-ſole, who marries before judgment, the 2 
Oy is not deemed to, be _countermanded the 
or revoked; becaule | it is for the huſband's $ ad- 
5 „ 
f 2 Str. 718, 1081; Vin. 8. c. 14 93+ 6 T. R. 36 1 $4 
Abr. tit. Judgment, W. 7. 74> R. 21, „ n 
Barnes, 270. 1 2 Str. 882, 1081, Vis a, 
b T. Raym. 18, 2 Ld. Abr. tit. Judgment, W.. 3 Bur 
Raym. 766, 850. 1 Salk, N 270. 51 
85. 7 Mod. 93. 8. C. 2 Str. * 1 Will, 313. Say. ke zo be. 
882. Barnes, 207, 8. 8. C. Barnes, 40, 53 · but 77. 


Barnes, 45. contrà. 


. 5 1 Salk, 401. 7 Mod. 39. | vantage: 
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OF WARRANTS OF ATTORNEY: 
vantage!: And therefore, notwithſtanding the 


| marriage, judgment may be entered up, in the 


names of the huſband and wife. But, in order 
to warrant this entry, there ſhould be a previous 
application to the court, founded on an affidavit 


ruled upon motion, that if a woman give & 
warrant of attorney, and then marry, the plain- 
tiff may file a bill, and enter judgment, againſt 
both huſband and wife, by the practice of the 
court, But in a ſubſequent caſe o, it is ſaid, 
that if a feme-ſole give a warrant to confeſs a 


warrant is countermanded, and judgment ſhall 
not be entered againſt huſband and, wife, for 
that would charge the huſband”. 

If a warrant of attorney be given, to appear 
and confeſs judgment of a particular term, 
the judgment ſhould be entered — 


I on 1A Pad 


! 12 Mod. 383. 7 Mod. 53. © aku N ſhould 
1 Salk, 117, 8. C. de charged in this caſe, as 

® 3 Burr, 14717. for à bond or other debt, 

* I Show. 91. Say. Rep. 6, which he is liable for during 


V. 3 Bur. 1470. S. C. cited. the coverture, though not 
9 1 Salk, 399. 7 Mod. 53. after. 1 Salk. 117. cues 
wo b. c. cited 1 Roll. Abr. 351. F. 1. G. 2. 


2 for it ſeems" F. N. B. 120. F. 


tage: Hh 2 of 


of the marriage . And in one caſe", it was 


judgment, and marry before it be entered, the 
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466 or WARRANTS Of ATTORNEY, 
of that term, and catinot be entered of any 
other 3, . But if the wartarit of attorney be gives, 
to aþptar and confeſs jvägtent gerietally, bt 
cas is moſt ufual) of a particular or any fubſe. | 
gent term, judgtnent may be enteftdl of any 
term after giving the warrant”, Where a Wat: 
rant of attorney was given in vacatron, „And jodg- 
ment was entered up thefeob, as df the pie. 
ceding 1 term, the cout ordered the judghnthr to 
be ſer afide, for the Hanger that might ottlef y 
enſve to purchaſers *, Abd whert a Warritt'& 
attorney was given to btifels judgment, at the 
ſuit of an executor, as bf the preceding term, 
when the teſtator was living, and the juten 
was entered wp accordingly, the court held it 
be irregular *; for the attorney 'c6uld have 10 
authority to appear in that term, at the ſuit of 
the executor, and the judgment muſt be con- 
ſidered as of chat term, rhowgh to other purpoſe 
the day of ſigning is material. 125 

Within a year and a day nent after the date 
of the warrant, judgment may be. entered of 
courſe, without applying to the court or 3 


I Mod. 1. 7 Mod. 53. frauds, by which judgwen 

Id. ibid. affect purchaſers, only Tron 

* 1 Sid. 222, but note, this the time of fgning. 
was before the ſlatute of * 2 Str, 1121, 


judge 
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NE WARRANTS OE rohr: 46g 
judge. But if it be gat. eptered within that 
time, the court myſt be woyed, is term time *, 


or if the warrant of attorney be not above en 


| years old”, an application may be made to 


a judge, in vacation”, for leave to enter up 
the judgment, on an affidavit of the due execu- 
tion of the warrant of attorney, that the debt, 
or part of it, is ill due, and that the parr 
ties are living *. on making the applica- 
tion; the court or judge expe to be informed, 
when the defendant was alive: If in town, it 
ſhould appear that he was en within two or 
three days, or if in-the country, within a week 
or tep days before the application is made” ; 
and if made tq the court, any time dorigg the 
ſame term is deemed ſufficient ; for chough he 
ſhould be ſigce dead, yet the judgment, by 
relation back to the firſt day of the term, will | 
appear to haye been given in his life-time, | 
The juggment upon a warrant of attorney, 
being in debt, is always final; and ſigned in 
like manner as a fingl Judgment by conſeffion 


% Mod. 94. eee v Imp. K. B. 410, 


1 Will, 36. arg. | # . Chap. XXI. 
7 imp. K. B. ho. Ante, ty, | 
404 in not is. ag k. B. 453. 2 
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; „Made perpetual by the 1 Salk, 30. and fee-the 
27 Elia. c. 10. Ratute, 36. 


470 or COMPOUNDING THE ACTION, 
or default in an adverſe ſuit, which will be 


treated of in the next chapter, 


—— . — F 
In order to compound a penal action, an ap- 
plication muſt be made to the court wherein it 
is depending, founded upon the ſtatute 18 Elie, 
c. 5. 53.“ by which it is enacted, that . no 
* common inſormer or plaintiff ſhall or may 


"" compound or agree, with any perſon or per- 
' & ſons that ſhall offend, or that ſhall be ſur- 


«* miſed to offend, againſt any penal ſtatute, 
for an offence cammitted, or pretended to be 


committed, but after anſwer made in court, 
' © to the information or ſuit in that behalf ex- 


etc hibited or proſecuted ;. nor after anſwer, but 


* by the order or conſent of the court, in which 


tte the ſame information or ſuit ſhall be depend- 


e ing; upon the pains and penalties therein ſet 


tt down and declared.” But this ſtatute ex- 
tends only to common informers, and not where 


the penalty is given to the party grieved®*. | 
| The application for leave to compound is 
made by conſent, upon an affidavit, ſetting farth 


— — — _— (—_—_ - Mm _ ad 
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the nature of the action, the ſtate of the caviey i 
the agreement of the parties, and that no more 
than a certain ſum is given or taken“, dec. 
which application ſhould regularly be made ia 
an early ſtage of the cauſe; but under favour- 


able circumſtances, it may be made after ver- 
dit©: And in one caſe, where the defendant. 
was in execution, the court, on an affidavit of 


his poverty, gave the plaintiff. leave to com- 


pound with him. Upon the application being 
made, it is in the diſcretion of the court to give 
or withhold their leave to compound ©; and 


it was refuſed by the court in a late caſe, where 


an action was brought on the ſtatute 25 Geo, III. 
c. 36. for keeping a diſorderly houſe *, Where 
leave is given to compound a penal action, it 


is a general rule, that the king's half of the com- 


poſition ſhall | be paid into the hands of the 


maſter of the crown-office, for the uſe of his 
majeſty 3 which i by now uſually done before the | 


rule is drawn up*.” And where a defendant in 


» Imp K. B. 646. and ſee . Bells v. Beale, M. 38 G. 


Append. Chap. XXI. [CJ. III. and e 2 Blac. Rep. 


5 T. R. 98. Pul. & Bol. 1157. 0 
18. 4 Zur. 1929. and ſee 
« 1 Str. 467, lac. Rep. 1154. 


* 1 Will, 79, 130. * * KS 046; | 
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412 or EoniyounbinG THE AcTION. 
a Fetal action obtained a rule to ſtay provetd- 
ings; on paying a ſur agreed upon between 
him and the plaintiff, the court conſidered it as 
an viideitaking by him to pay that ſum; aid 
for the noti-payimens of it, granted an üttseh- 
ment '; But for preventing any doubt in future, 
au order was made, that every rule to be drawn 
pp for compounding any qui ran action, ds 
Expreſs, that the defendant doth undertake to 
pay the ſain, for which the cout has given * 

ſeo to compound ſuch action . 


5 T. R. 22. 1 R.E. 33 C. lil. 
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CH AP. XXI. 


of Jovourner by CONtESSION, and 
DxTAULr. 


_ the defendant, having no merits, can- 

not compromiſe or compound the action, 
it is uſual for him to confeſs 1 it, or let MY 
go by default. 


The objects propoſed by confeſſing an ac- 


tion are two-fold ; firſt, in an action for da- 


mages, to ſave the expence of executing a writ | 


of inquiry, and ſecondly, to obtain terms, ſuch 
as a ſtay of execution, &c. And the confeſſion, 
or as it is uſually called, from the entry of it, 


a cognovit actionem, is either before or after plea 
pleaded ; in the latter caſe, the plea being with- 
drawn, it is called a confeſſion, or cognovit a ace. 


tionem, reli verificatione. 
In general, the confeſſion is made after de- 


claration, and before plea ; and written on the 


declaration or back of the inquiry, or on plain 
paper, thus: „ conſeſs this action, or, if in 


1 19 
: 


J . 
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te debt, the debt in this cauſe, and that the 
« plaintiff hath ſuſtained damages to ſuch an 


c amount, beſides his coſts and charges, to be 


e taxed by the maſter ;” then follow the terms, 
if any are agreed on, as that © no judgment 
te ſhall be entered up, or execution iſſue, until 
« default ſhall be made in payment of the debt 
© or damages and coſts, by a certain day, and 
te that no writ of error ſhall be brought, or 
te bill in equity filed; but that in caſe default 
te ſhall be made, the plaintiff ſhall be at liberty 
ic to enter up judgment, and take out execution, 
te for the debt or damages and coſts, together 
ec with ſheriff's poundage, and all other inci- 


e dental expences *.” Where the confeſſion is 
after plea pleaded, the defendant's attorney 


ought to come in perſon before the maſter, to 
withdraw it“. 6 
Again, the confeſſion is either of the whole, 


or part of the cauſe of action. If it be of the 
whole, and not upon terms, the plaintiff's at» 


torney may immediately ſign final judgment, 
and take out execution thereon ; but if it be not 
of the whole, he can only ſign judgment for 
the part confeſſed, and the action muſt pro- 
a Append. Cn. XXII. d 1 Ld, Raym. 345 
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BY DEFAULT, &c. 475. 


ceed for the reſidue, Where a judgment is 
confeſſed upon terms, it being in effect but a 
conditional judgment, the court will take notice 
of it, and ſee the terms perfortned : but where 
the judgment is acknowledged abſolutely, and a 
ſubſequent agreement made, this does not affect 
the judgment, and the court will take no notice 
of it, but put the party to his action on the 
agreement. And it has been ſaid *, that the 
court cannot hold plea of an agreement upon 
motion: But it is uſual in practice, to ſet aſide 
2 judgment entered up, and execution taken 
out, contrary to the agreement of the parties, at 
the time of confeſſing the judgment *, 


— — 


Judgment by default, which is an implied con- 
ſeſſion of the action, is either by nil dicit, where 
the defendant appears, but ſays nothing in bar or 
precluſion of the action; or by non ſum informatus, 
where his attorney ſays, he is not informed of any 
anſwer to be given thereto*. Judgment by nil dicit 
is either for want of any plea at all; or for want of 
2 plea adapted to the nature of the action, or 


© 1 Salk, 400, Blac. Rep. 943- 
* 14. ibid. f Append. Chap. XXII. 
* 6 Mod. 14. and fee > [BJ. 
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476 - or JUDGMENT 


Aebi of the caſe; or for not EY 
in due time, or proper manner. 


On the expiration of the time for pleading, 


a rule to plead having been given, and a plea 


demanded, when neceſſary, the plaintiff's attor- 
ney ſhould /earch for a plea, if not delivered to 
him, with the clerk of the papers, who receives 
ſpecial pleas, and with the clerk of the judg- 
ments, who keeps the general-iſſue book, at 
the king's bench office; and if no plea be de- 
liveted, or found at either of thoſe offices, the 
plaintiff's attorney may ſign judgment, as for 
want of a plea, And judgment may be figned 
in like manner, if the defendant do not rejoin*, 
plead to a new aſſignment, or join in demurrer, 
when neceſſary ; or do not return the paper, or 


demurrer · book in due time. 


When the defendant pleads a plea not adapted 
to the nature of the action, as nil debet in 4. 


Jumpfit *, &c. the plaintiff may conſider it as a 
nullity, and ſign judgment. So if the defendant, 


after craving oyer of a deed, do not fer forth 


the whole of it, the plaintiff may ſign judgment, 


as for want of a plea', But the plea of not- 


83; T. R. 152. 14. R. 370. Sate v. 
* Barnes, 257. Horne, E. 34 G. III. 8. P. 
guilty, 


ny braut r, Kr. 477 


gullty, in in an action of debt on a penal ſtature, 
is not ſuch a nullity, as will warrant the plaintiff 


in ſigning {Wgaient *. If the Utfendant, when 


under an order to plead iſſuably, put in a plea 
which, though informal, goes to the ſubſtance 
of the action, the plaintiff cannot ſign judg- 
ment as for want of a plea': And, in general, 
where the defendant pleads an improper plea; 
the ſafeft Eourſe is not to ſign judgment, but 
to demur, or move the court to ſet it aſide, 

If the defendant plead a judgment recovered, 


or other plea that is not iſſuable, after a judge's 


order for time to plead, on the terms of plead- 
ing ifſuably, the plaintiff may ſign judgment, 
2s for want bf an iſuable plea®, And he may 


alfo ſigh judgment, where the defendant pleads 
in abatement, without an affidavit of the truth 


of his plea, or after the expiration of four days 


incluſive, from the delivery, or filing and notice 
of declaration; or if he plead a tender, with- 
out paying the money into court®: or where 
a plea of oft ad diem, which ought to be de- 
livered to the plaintiff's attorney, is entered 
in the general-ifſue book i. 


T. R. 66 . n 1 T. R. 277, 689. 
5 T. N. 1 | 1 Str. 638. on 


1 8 ? 5 T. R. 66. 
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The plaintiff may waive a judgment by de- 
fault e; or if irregular, the defendant may move 
the court to ſet ĩt aſiqe: But tion for 
this purpoſe muſt be made in - .erm-time, or 


notice given of it in vacation, two days at leaſt 


before the day appointed for executing the in- 
quiry. And even though, the judgment be 
regular, yet where the plaintiff has not loſt a 
trial, the court on motion will ſet it aſide, 
upon an affidavit of merits, (which may in ge- 
neral be made by the attorney?,) pleading iſſuably 
inſtanter *, and payment of coſts*: And the 


court will do this in cement, as well as in other 


actions'. But they will not ſet aſide a regular 
judgment, to give the defendant advantage of 
a nicety in pleading *; or to let him in to plead 
the ſtatute of limitations; nor an irregular 
judgment, after the defendant has given a cog- 
novit ”, 

A judgment by default is interlocutory or 
final. . Where the action ſounds in damages, as 


| | aſſumpſit, covenant, trover, agp. &c. the 


T. 23 Car. I. KA. 3B. 2 Str. 823. 1 Bur. 568. 
P Per Cur. H. 3j G. III,. 2 Str. 975. 4 Bur. 1996. 
2 Inſtanter means within * 2 Str. 1242. 
twenty-four hours. Pryce v. 1 Blac. Rep, 35. But ſee 
- Hodgſon, E. 35 G. III. Pul. & Baſ. 228. 
1 1 1 402. 2 Salk. 518. Y 7 T. R. 206. Ante, 125. 
| 6» 4 = Judgment 
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judgment is only interlocutory, that the plain- 
tiff ought to recover his damages, leaving the 
amount of them to be afterwards aſcertained: 
And the judgment for the plaintiff,” in theſe ac- 
tions, is alſo interlocutory, on demurter or nul 
tiel record. In debt, the judgment is evramonly 
ſaid to be final; but where an action is brought 
on a judgment, the plaintiff may have a writ ot 
inquiry, after judgment by default, to recover in- 
tereſt by way of damages, for the detention ot 
the debt”. And by the ſtatute 8 & 9 W. III. 
c. 11. $8, it is enacted, that © in all actions 
« upon any bond or bonds, or on any penal 
i ſum, for non-· performance of any covenants or 
e agreements, in any indenture, deed, or writing 
contained, if judgment ſhall be given for the 
« plaintiff on a demurrer, or by confeſſion, or 
« nibil dicit, the plaintiff upon; the roll may 
© ſuggeſt as many breaches of the covenants 
and agreements as he ſhall think fit; upon 
« which ſhall iſſue a; writ to the ſheriff of that 

e county where the action ſhall be brought, to 
* ſummon a jury to appear before the juſtices 
« or juſtice. of aſſize, or niſi prius, of that 
« county, to inquire of the truth of every one 


2 7 T. Rc 446: 1 
cc of 


* The | judgment here ſeems to be the common ay 
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of thoſe: breaches, and to aſſeſs the damages 
te that the plaintiff hall have ſuſtained thereby; 
« in which writ it ſhall be .cammanded to the 
« ſaid juſtices or juſtice of aſſize, or xi privs, 
'« that he or they ſhall make return thereof, to 
«* the court from whence the ſame ſhall iſſue, at 
the time in ſuch writ mentioned: and in caſe 
'« the defendant or defendants, after ſuch judz- 
« ment entered, and before any execution exe- 
« cuted, ſhall pay into the court where the ac- 


_ «tion ſhall be brought, to the uſe of the plain- 7 


cc tiff or plaintiffs, . or his or their exequtors or 
« adminiſtrators, ſuch damages ſo to be aſſeſſed, F 
< by reaſon of all or any of the breaches of 
* ſuch covenants, together with the coſts of 
« ſuit, a ſtay of execution of the ſaid judgment 
et Mall be entered upon record; or if: by reaſon 
* of any execution executed, the plaintiff ot 
dec plaintiffs, or his or their executors or ad- 
« miniftrators, ſhall be fully paid or: ſatisfied 
e all ſuch damages ſo to be aſſeſſed, together 


and 

cc with his or their coſts of ſuit, and all reaſon- of 
te able charges an d expences for ;executing the 23 

:« ſaid execution, the body, lands, or goods of ne 
yet 


ſpoken of, by reference t o a Judgment 1 the * 
former part of the ſtatiite, 4 
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a « the defendant, ſhall be thereupon forthwith 

« diſcharged from the ſaid execution, which 
e « ſhall likewiſe be entered upon record: But 
, « notwithſtanding, in each caſe, ſuch judgment 
0 « ſhall remain, continue, and be as a further 
ſt « ſecurity to. anſwer to the plaintiff or plaintiffs, 


c «and his or their executors or adminiſtrators, 
1 « ſuch damages as ſhall or may be ſuſtained, 
x « for further breach of any covenant or cove- 
* « nants in the ſame indenfure, deed, or writing 
* * contained.“ 

ar 


This ſtatute was made in favour of FARES 
and is highly remedial, being calculated to pro- 
tet them againſt the payment of more money 
than is juſtly due, and to take away the neceſſity 
of proceedings in equity, to obtain relief againſt 
an unconſcientious demand of the whole penalty, 
in caſes where ſmall damages only have ac- 
crued : And accordingly, it has received a 
very liberal conſtruction. Where covenants 
and agreements are contained in the condition 
of a bond, they are held to be within the ſtatute, 
3 well as where they are in a different inſtru- 
ment; and though it was formerly doubted , 
ſet it is now ſettled, that the ſtatute is compul- 


T K 23 8 


8 


* 


15T. R. 636. Com. Rep. 375. 
11 ſory 


5 


do not extend to bonds conditioned for the pay. 


RK. 548, 636. «4 14. [D]. 


432 OF JUDCMENT 
ory on the plaintiff, to proceed in the method 


it preſcribes *, But the proviſions of the ſtatute 


ment of money, which are provided for by the 
ſtatute 4 Ann. c. 16. And it ſeems doubtful, 
whether they extend to bonds conditioned for 
the performance of a ſingle act, as for the de- 
fendant's appearance on a bail bond. Where 
judgment is given for the plaintiff on an iſſue 
of nul tiel record, or entered up on a warrant 
of attorney, it does not ſeem to be within the 
ſtatute, _ 5 

In caſes where the ſtatute applies, judgment 
is ſigned for the penalty, as at common law*; 
but it can only ſtand as à ſecurity for the 


damages ſuſtained: And after ſigning judgment, T 


the plaintiff muſt proceed on the ſtatute, by 
ſuggeſting breaches on the roll, of which it is 
uſual to give a copy to the defendant, with no- 
tice of inquiry for the ſittings or aſſizes. A 
writ of inquiry is then ſued out *, and delivered 
to the ſheriff, who ſummons the jury; and the 


* 2 Wil. 377. Say. Dam. © Append. Chap. XXI 
67. S. C. Cowp. 357. 5 T. [C]. 


> 2 Bur, 825. Cowp. 357. 
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writ being executed, is returned to the court, 
with the finding of the jury, and execution is 
awarded for the damages and coſts, | 
An interlocutory judgment is ſigned on tre- 
ble · penny ſtamped paper, with the clerk of the 
judgments, in the king's bench office; an in- 


cipitur being firſt entered on a roll, of the ſame 


term with the declaration: Final judgment is 
ſigned on a double half-crown ſtamped paper; 
and no rule for judgment being neceſſary, the 
plaintiff may immediately proceed to tax his 
coſts, and take out execution. 

After an interlocutory judgment, a writ of 
inquiry of damages is in general awarded; 
which is. a judicial writ, directed to the ſhe- 
tiff of the county where the action is laid*; 
ſetting forth the proceedings which have been 


had in the cauſe; * and chat the plaintiff ought 


to recover his damages, by occaſion of the 
e premiſes; But becauſe it is unknown what 
damages he hath ſuſtained by occaſion thereof, 
the ſheriff is commanded, that by the oath of 
* twelve honeſt and lawful men of his county, he 
«diligently inquire the ſame; and return the 
© Inquiſition into court.“ 


*2Lil.P.R. 721. * Append. Chap. XXII. E]. 
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In an action on the caſe upon two pto- 
miſes, there was judgment by default as to the 
firſt promiſe, and as to the ſecond a nolle pro- 
ſegui: A writ of inquiry was taken out, to 
inquire what damages the plaintiff had ſuſtained, 
by occaſion of the premiſes; and upon the return 
of this, it was moved to amend the writ, and 
make it, by occaſion of the not performing of 
the firſt promiſe: And upon the authority of 
Baker againſt Campbells, the writ was amended 
in this caſe; the record of the judgment by de- 
fault being a warrant to amend by. 

The writ of inquiry ſhould be returnable 


on a general return, or day certain, according 
to the nature of the proceedings : if by origi- 
nal, on a general return; if by Bill, on a day . 
certain. But where, in an action by bill againſt 0 
an attorney, the writ of inquiry was return- ; 
able on a general return, it was holden not to b 
be error; but only a miſ-continuance, and cured K 
by the ſtatutes of jeofails'. 
A writ of inquiry of damages is a mere in- 
queſt of office, to inform the conſcience of the the 
court; who, if they pleaſe, may themſelves 2 
| | 1 tha 

t E. 4 Ann. B. R. 12 Str, 947. Say. Rep Boy 


h 1 Str. 684. and ſee Cal, 245. 
temp, Hardw. 314. 


afſels 
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aſſeſs the damages *: And it is accordingly 
the practice, in actions upon promiſſory notes 


and bills of exchange, inſtead of executing a 


writ of inquiry, to apply to the court, for a 
rule to ſhew cauſe, why it ſhould not be re- 
ferred to the maſter, to ſee what is due for 
principal and intereſt, and why final judgment 
ſhould not be ſigned for that ſum, without 
executing a writ of inquiry; which rule is 
mace abſolute, on an affidavit of ſervice, un- 
leſs good cauſe be ſhewn to the contrary '. 
And a fimilar rule may be obtained in actions 
on covenants, for the payment of a ſum certain"; 
or on an award”, This practice however is 
confined to actions upon promiſſory notes and 
bills of exchange, Cc. where the quantum of 
damages depends on figures, and may be as well 
aſcertained by the maſter, as before a jury: And 
therefore where the defendant had ſuffered judg- 
ment by default, in an action of aſſumꝑſit, on a 


foreign judgment, the court refuſed to make the 


* See 1 H. Blac. 542. and of increaſing them. Say. 
the ſeveral caſes there cited, Dam. 173, &c. 
And, in confirmation of this 1 4 T. R. 275. and ſee 
doctrine, it may be obſerved, 1 H. Blac. 252, 529, 541. 
that the courts have the ® Doug. 316. 


power of ſetting aſide inqui - Magin and , per 
tions for ſmall or exceſſive Car, 
umages; and in ſome caſes, 


113 rule 
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rule abſolute, far a reference to the maſter ; 
ſaying, this was an attempt to carry the rule 
further than had yet been done, and as there 
was no inſtance of the kind, they would nat 
make a precedent for itꝰ. In a ſubſequent 
eaſe , the court refuſed to make the rule ab- 
ſolute, in an action upon a bill of exchange, 
for foreign money; the value of which is un- 
certain, and can only be aſcertained by a jury“. 
And ſuch a rule cannot be had in afſumpfht, for 
a ſum certain, due upon an agreement"; or in 
an action upon a bottomree bond *, But where 
there was a demurrer to one count on a bill 
of exchange, and judgment for the plaintiff, and 
a plea to other counts, on which iflue was joined, 
the court referred it to the maſter, to ſee what 
was due to the plaintiff on the former“. 
Where the jury, upon the trial of an iſſue, 
| omit to aſſeſs the damages, the omiſſion may 
in ſome caſes be ſupplied by a writ of in- 
quiry*: As to which it ſeems, that where the 
matter omitted to be inquired by the princi- 


® 4 T. R. 493. * Palin v. Nicholſon, E. 
P 5 T. R. 87. 38 G. III. 
4 Cro, Eliz. 536. Cro. 7 T. R. 473. 

Jac. 617. | | » Cheyney's caſe, 10 Co, 


© Per Cur. H. 37 G. III. 118. 
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pal jury, is ſuch as goes to the very point of 
the iſſue, and upon which, if it be found by the 
jury, an attaint will lie againſt them, by the 
party, if they have given a falſe verdict; there 
ſuch matter cannot be ſupplied by a writ of 
inquiry, becauſe thereby the party may loſe his 
action of attaint, which will not lie upon an 
inqueſt of office”, | 

Thus in detinue, where the jury omitted 
to aſſeſs the value of the goods, the court re- 
fuſed to ſupply the omiſſion, by a writ of in- 
quiry . And fo where the jury who try the 
iſſue in replevin, upon a diſtreſs for rent, omit 
to inquire of the rent in arrear, and value of the 
poods or cattle diſtrained, purſuant to the ſtatute 
17 Car. II. c. 7. no writ of inquiry can be 
afterwards awarded, to ſupply the omiſſion“: 
For by the words of the ſtatute, theſe matters 
are to be inquired of by the /ame Jury who try 
the iſſue ?, 

But where the matter omitted to be in- 
quired by the principal jury, doth not go to 


" Carth, 362. 2 Str. 1053. 1 Lev. 255. 2 Str. 1052. 
” 1 Sid. 246. T. Raym. Gilb. Dif. 165. 
124. 1 Keb. 882. Y 1 Salk. 20g, 6. Caf. 
* 1 Sid. 380. T. Raym. temp. Hardw. 141, 295. 
170, 1 Vent, 40. 2 Keb. 408. 
Ii 4 | the 
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the point in iſſue, or neceſſary conſequence 
thereof, but is merely collateral, as the four 
uſual inquiries on a gquare impedit*, there 
ſuch matter may be ſupplied by a writ of in- 
quiry, without any damage to the party; be- 
cauſe if the ſame had been inquired of by the 
principal jury, it would have been, as to thoſe 
particulars, no more than an inqueſt of office, 
upon which an attaint will not lie“. 

Thus, where the parties being at iſue in 
ofſumpfit, a demurrer was joined upon the evi- 
dence, and the jury diſcharged, without afſeſ- 
ing the damages; and afterwards judgment 
was given for the plaintiff, and a writ of in- 
quiry of damages awarded; the court held, 
that though the ſame jury might have aſſeſſed 
the damages conditionally, yet it may be as 
well done by a writ of inquiry of damages, 
when the demurrer is determined; and the 
moſt uſual courſe is, when there is a demurrer 
upon ere to * the jury, without 
further inquiry *. 

So in tręſpaſs or lens, nic —_— 
of the poor, acting virtute officii, if the plain- 


* Cheyney's caſe, 10 Co, Carth. 362. 
118. »Cro. Car, 143+ 


tif 
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tif be nonſuit®, or have a verdi& againſt 
him“, and the jury are diſcharged, without 
inquiring of the treble damages, purſuant to 
the ſtatute 43 Eliz. c. 2. 5 19. the defect 
may be ſupplied by a writ of inquiry; becauſe 
ſuch inquiry is no more than an inqueſt of 
office. In ſuch caſe, as a ground for award- 
ing a writ of inquiry, it is neceſſary to enter 
a ſuggeſtion upon the roll, that the defend- 
ants were overſeers of the poor; and that the 
action was brought againſt them, for ſomething 
done by virtue of their office. 

The writ of inquiry may be executed, on 
due notice, before the ſheriff or his deputy f; 
or by leave of the court, under ſpecial cir- 
cumſtances, | before the chief juſtice , or a 
judge of aſſize, as an aſſiſtant to the ſheriff®: 
And where the writ of inquiry is executed 
before the chief juſtice, or a judge of aſſize, it 
is uſual to move the court, for the ſheriff 
to return a good jury *, But unleſs ſome matter 


© 1 Kol. Rep. 272. 2 Rol. * Caf. temp. Hardw, 138. 


Rep. 112, 5 Mod. 76, 7, 118. Say. Rep. 214. 
Carth. 362, 1 Salk. 205, | f 2 Will. 379. 
Skin, 595. Comb. 344. 8. C. © 12 Mod. 519. 1 Str. 612, 
© Caf. temp, Hardw. 138. 2 Str. 853. Barnes, 233, 
2 Str. 1021, 8. C. Say, Rep, Þ® 12 Mod. 610. 
214. 3 Will, 442. i Imp. K. B. 407. 
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of law is likely to ariſe in the courſe of the 
inquiry, the court will not give leave to have it 
executed before. a judge, merely on account of 
the importance of the facts *, | 
The notice of inquiry ſhould be in writing! ; 
nod if the defendant have appeared, and his 
attorney be known, it ſhould be delivered to 
ſuch attorney“: But if the defendant have not 
appeared, or his attorney. be unknown, the 
notice ſhould be delivered to the defendant 
hiimſelf, or left at his. laſt place of abgda", 
If the venue be laid in Landon or Middleſes, 
and the defendant live within forty computed* 
miles from London, there muſt be in general 
eight days notice of inquiry, excluſtve of the day 
it is givea*; which notice is alfo ſufficient in 
cauntry cauſes: For the ſtatute 14 Geo. II. 
c. 17. C4. Which requires tex days notice of ˖ 
trial at the aſſizes, does not extend to notices t 
of inquiry. But where the venue is laid in 8 
London or Middleſex, and the defendant, lives 
above forty computed miles from London, 
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there muſt be faurtees days notice of inquiry: 
And Sunday is to' be accounted a day in theſe 
notices, unleſs: it be the day on which the no- 
tice is given . Where the plaintiff, upon any 
pleading of the defendant, tenders an iſſue, and 
the paper-book. is made up, and delivered with 
notice of trial, and the defendant ſtrikes out the 
fmniliter, and returns the book with a demurrer, 
if judgment be given thereon for the plaintiff, 
the defendant's attorney ſhall be obliged ta ac- 
cept of notice of executing the writ of inquiry, 
from the time of giving the notice of trial“. 
Short notice of _inquiry is the ſame as ſhort 
notice of trial: And where à term's notice of 
trial is required, there muſt, at the ſame diſtance 
of time, be the like notice of inquiry. 

Where the inquiry is to be executed before 
the chief juſtice,. or a judge of aſſiae, the no- 
tice ſhould be given for the fittings, or aſſizes, 
generally; but otherwiſe the notice ſhould ex- 
preſs the particular time and place of executing 
it. A-writ of inquiry may be executed at any 
time before, or on the day it is returnable *; 


1 R. M. 4 Ann, (c). 8 Mod. t Say. Rep. 181. and ſee 


21. Append. Chap. XXII. [ F}. 
"RH.8G.1, * 2 Ld. Raym. 1449. 
* 2 Str. 1100, | 


but 
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but not on a Sunday: and where the notice 
was to execute it by ten o'clock, the court 
ſet it aſide for uncertainty . The uſual way 
is to give notice, that the inquiry will be ex- 
ecuted between two certain hours”; as be- 
tween ten and twelve o'clock in the forenoon, 
or between four and ſix in the afternoon, of a 
particular day, on or before the return of the 
writ, On a notice of inquiry ſo given, the 
party is not tied down to the preciſe time 
fixed by the notice; for the ſheriff may have 
prior buſineſs, which may laſt beyond it: There- 
fore where notice was given of executing an 
inquiry,” between ten and twelve o'clock, and 
the irregularity complained of was, that the de- 
fendant and his witneſſes attended till twelve, 
and after the hour was-elapſed, and they were 
gone, the writ was executed; the court refuſed to 
| ſet aſide the inquiſition, conceiving it was clear- 
ly a trick of the defendant's attorney, to leave 
the place immediately after the hour was paſſed*, 

With regard to the place of executing an 
inquiry, it muſt be executed within the county 
where the action is laid. In Middleſex, in- 
quiries are uſually executed in the morning 


v x Str. 387. Say. Rep. 181. 
V 2 Str. 1142. Doug. 198. gur 
| * 5 during 


BY DEFAULT, &c. 493 


during term- time, at the King's Arms Tavern, 
Palace-Yard, Weſtminſter: and in the aſter- 
noon during term-time, as well as in vacation, 
at the ſheriff's office in Took's-court, Curfitor- 
ſtreet, Chancery-lane?. In London, they are 

executed in term-time, as well as vacation, at 
the Secondary's office, No. 10, CGrocers'-hall 
court in the Poultry: And the notice ſhould 
be given accordingly. Notice of inquiry may 
be continued or. countermanded, in like manner 


as notice of trial *. 


In London and Middleſex, the writ muſt be 
left at the ſheriff's office, the day before the 
time appointed for its execution *: And if 
either party propoſe to attend by counſel, he 
ſhould give notice thereof to his adverſary, or 
he will not be allowed for it in coſts*. The 
execution of the writ may be adjourned by 
the ſheriff, after it is entered upon. And 
if the plaintiff do not proceed to execute the 
inquiry according to notice, or countermand 
in time, the defendant, on an affidavit of at- 


Erne | » Imp. K. B. 406. and ſee 
* 77. 402, 3. and ſee Ap - Append. Chap. XXII. [HI. 
pend. Chap. XXII. IG ]. 2 Str. 853, 1259. 
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tendance and neceſſaty expences, ſhall have h his 


coſts, to be taxed by the maſter . 

Letting judgment go by default is an ad- 
miſſion of the cauſe of action: And thertfore, 
where the action is founded on a contract, the 
defendant cannot give in evidence that it was 
fraudulent®., So in an action on a promiflory 
note or bill of exchange, the note or bill need 
not be proved, though it muſt be produced 
before the jury, in order to ſee whether any 
money appears to have been paid upon it“. 
And where an action was brought on a policy 
of aſſurance, on a foreign ſhip, wherein there 
was a ſtipulation, that the policy ſhould be 
deemed ſufficient proof of intereſt; the plaintiff, 


on the writ of inquiry, was only bound to prove . 


the defendant's ſubſcription to the policy, with- 
out giving any evidence of intereſt *, 

On the return-day of the inquiry, the plaintiff 
ſhould give a rule for judgment, with the 
clerk of of rules, which expires in four days. 
And on the expiratian of ſuch rule“, the ſheriff 


4 1 Str. 317. 2 Str. 728. © Doug. 3185. 

R. H. 8 G. I. (a). d 1 Salk. 399. Imp. K 
1 Str. 612. B. 304. And ſeg — 
f 2 Str. 1149. Barnes, 233, Chap. XXII. [I], 

4. 3 Will. 155. Doug. 316. 1 Salk. 399. Imp. K. B. 


T. R. 301. 1 Hf. Blac. 543. 399, 404. 
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being called upon for his return, will deliver it, 
with the inquiſition, to the plaintiff's attorney; 
who gets the inquiſition ſtamped, with a double 
half-crown ſtamp, and taxes his. coſts thereon 
with the maſter. Pending the rule for judg- 
ment, the defendant may move to ſet aſide the 
inquiſition, for want of due notice*; or on ac- 
count of an objection to the jury, or mode of re- 
turning them, as that ſome of the jury were 
debtors taken out of priſon for the purpoſe of 
attending !, or that they were returned by the 
plaintiff's attorney *; or for exceſſive damages, 
And where-the damages are obviouſly too ſmall, 
and there has been any contrivance by the de- 
fendant o, or ſurptiſe on the plaintiff®, or the 
ſheriff or jury have been miſtaken in point, of 
law *, but not otherwiſe *, the plaintiff may, at 
any time before. final judgment ſigned *, move 
to ſet aſide the inquiſition. If two defendants in 


* Sty. P. R. 4 2 Salk. 647. 1 Str. 42g. 
14 T. R. 473. but ſee 8 Mod. 196, 2 Str. 1259. 
2 Str. 1159. 6 T. R. 608. 


n Cowp. 112. *2 Leon. 21. 3 Leon. 117, 
" 2 Leon. 214. 3 Leon, S. C. 2 Str. 940. 2 Barnard, 
117. 8. C. 3 Bur. 1846, K. B. 177. 8. C. Doug. 509. 
3 Wil. 63. 2 T. R. 261. 
2 Salk. 647. * M*Culloch v. Willecks, M. 
P 1 Str, 515. 2Str. 1259. 37 GIII. 


treſpaſs 


— 
82322 


— — 


— , bode rr . oats 1c 
8 _— — ** , _ 2 - CO # wo. = 


- wv. 


496 or JUDGMENT 


treſpaſs ſuffer 3 by default, and the plain- 
tiff execute writs of inquiry, and take. ſeveral 


damages againſt them ſeparately, it is irregular; 


and if the plaintiff enter up final judgment for 


| thoſe. ſeveral damages againſt the defendants, 


it is erroneous : But the court will permit the 
plaintiff to ſet aſide his own proceedings before 
final judgment, on payment of coſts *, And 
if the plaintiff, on the. execution of the writ of 
inquiry, give no evidence on one or more of 
the counts in his declaration, he may afterwards 
ſue for the cauſes of action contained in thoſe 
counts: Thus, where the plaintiff in a former 
action declared on a promiſſory note, and ſot 
goods ſold, but upon executing a writ of in- 
quiry, after judgment by default, gave no evi- 


- dence on the count for goods ſold, and took his 


damages for the amount of the promiſſory note 


only; the court ruled, that the judgment there- 


upon was no bar to his recovering in a ſubſe- 
queue action for the goods ſold *, 
The want of a writ of inquiry is aided by 


the ſtatute of Jeofails“. And where a writ of 


inquiry had been many years executed, and 
coſts taxed upon it, but no final Judgment en- 


'6 T. R. 199. 14. 607. » 2 Str. 878. 
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tered up; there being occaſion to prove the 


debt in Chancery, and the writ of inquiry being 


 boſt, a rule was made for a new writ of inquiry 


and inquiſition, according to the ſheriff's notes, 
and that the maſter ſhould indorſe the- coſts, 
which by the commitment book appeared to 
have been taxed”, ; 

SU. 1077; 
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Me have ſeen, that in ſuch caſe, he ſhould com- 
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O/ Oven of Deeds, Sf. ; Coping of written 
Infiruments; PARTICULARS of Demand; 


and inſpetting Books, We. 


E we have ſuppoſed the action to be 
rightly brought, and conſidered what is 
to be done, when the defendant has no merits. 


promiſe or compound the action, eonſeſs it, ot 
let judgment go by default. But when the 
caſe is different, he ſhould prepare for his de- 
fence ; and for that purpoſe may, if circum- 
ſtances render it neceſſary, crave oyer of deeds, 
&c. or copies of written inftruments, call for 
particulars of the plaintiffs demand, or claim 
inſpection of public books, court- rolls, &c.; or be 
may move the court to change the venue, con- 
ſolidate actions, unneceſſarily divided, or ſtrike 
out ſuperfluous counts; or he may bring money 


into court, 6 Ge 
Oyer of deeds, &c. is dennandable by the *. 


plaintiff, or by the defendant, If the plaintif H 
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in his ade neceſſarily make a profert 
in curid of any deed, writing, letters of ad- 
miniſtration, or the like, the defendant may 
pray oyer, and muſt have a copy thereof de- 
livered to him, if demanded; paying for the 
ſame after the rate of four-pence per ſheet, 
and alſo for the ſtamps*.. So likewiſe if the 
defendant in his plea make a neceſſary profert 
in curid of any deed, &c. the plaintiff may 
pray oyer, and ſhall have a copy, at the like 
rate?: And. the party, of whom oyer is de- 
manded, is bound to carry the deed, &c. to the 
adverſe party *. Formerly, all demands of oyer 
were made' in court, where the deed is, by in- 
tendment of law, when it is pleaded with a 
profert in curid*: And therefore when oyer is 
craved, it is ſuppoſed to be of the court, and, 
not of the party; and the words ei legitur in 
bec verba, &c. are the act of the court. In 
practice, however, oyer is now uſually de- 
manded, and granted by the attornies. And 
where the defendant is entitled to have oyer of 
a deed, ae,, hree 


* 2 Salk. 497. R. T. TY 


4 1a Mod. 398. 38alk. 119. 


6 Geo. II. (3). . 1 Sid. 108. but foe 
1d. 6 Mod, 122, 2 Lutw. 1644. cuntrd. | 
*2T. Ra - 1s Med. 28. 
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court; nor can he be compelled to plead with- 
out itt, even though the deed be loſt, Bu 


the court will oblige him to 155 oyer, and pro- 
duce it. | 

When a deed is * in court, it remains 
there, in contemplation of law, all the term 
in which it is ſhewn; for all the term is con- 


end of the term, -if the deed be not denied, 


the law doth adjudge it to be in the cuſtody 


of the party to whom it belongs ; but if it be 
denied, then it ſhall remain in covrt till the 
plea. is determined; and if it eventually tur 
out, not to be a good deed, it ſhall be deſtroy- 
edi. But letters teſtamentary, or of adminiſtre- 


tion, are not ſuppoſed to remain in court all the Wl 
term ; for the party may have oecaſion to pro- 
duce them elſewhere * Hence it is, that oyer 
of a deed cannot in 'ftritinefs be demanded, . 

but during the ſame term it is pleaded ', And 
as a general imparlance is always to a ſubſe- Fi 
8 2 Lil. P. R. tit. Oyer, 74. b. 2 Lutw. 1644. 4 
266. 2 Keb. 274. 6 Mod, 28. z Salk, 497. 12 Mod, | 
'2 Str. 1186, 1 Will, 16. 598. 8. C. 2 
8. C. 15 Co. 24. b. 2 Lans 0 
2 Str. 1198. 1644. 1 T. R. 149. (4t 
47 


Y Co. Lit. 231. b. 5 Co. | 
| quent 
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or OVER. EY 
quent term, it follows, that oyer of a deed can- 


not be demanded- after ſuch imparlance®. A 


different doctrine is indeed laid down in one 
caſe *, which muſt be underſtood of a ſpecial 
imparlance, to another day in the ſame term. 
Though oyer is not in ſtriftneſs demandable 
of a record, yet if a judgment or other matter 
of record in the /ame court be pleaded, the party 
pleading it muſt give a note in writing, of the 
term and number-roll, whereon ſuch judgment 
or matter of record is entered and filed ; or in 
default thereof, the plea is not to be received?, 
And, probably on this account, the party was 
not anciently permitted to plead aul fiel record, 
of a judgment or matter of record in the ſame 
court . But where a judgment or matter of 


record is pleaded in a different court, the party, | 


not being entitled to an account of the term and 


number-roli, muſt plead - au tie! record. And 


n 1 Keb. 32. oh; 142. ſee 114, Rum. 84, 


Freem, 400. 3 Keb. 480, Þ Keilw, 96. oO | 


491. S. C. 6 Mod, 28. but 1 Ld. Raym, 347 


ens Raym. 970. 517. 1 Ld, Raym. 550. 
" 12 Mod. gg. and fee 2 Str. 823. R. T. 546 
2 Show. 310. Geo, II. (6). 


* 1 Ld, Raym. 250, 34). 4 5 Hen, VII, 24. per 
(4th edit. note a.) Doug. Brian. 3 Keb. 76. 
476, 7. 1 T. R. 149, 50, but 
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it ſeems, chat oyer is not demandable of an act 
of parliament*, 

Formerly, the defendant was allowed oyer of 
the original writ, in order to demur or plead in 
abatemeat, for any apparent inſufficiency or va- 
rience. But this indulgence having been 
abuſed, and made an inſtrument of delay, a rule 
was made, that a defendant be not allowed oyer 
of an original writ; and that if he demand it, 


the plaintiff may pron, as if no demand had 
been made. 


The demand of oyer is a kind of plex"; 
and ſhould regularly be made, before the time 
for pleading is expired”. If it be not made 
till after that time, the plaintiff may conſider 
the demand as a nullity, and ſign judgment, 
But though oyer be' not in ſtrineſs demand- 
able, yet if ir be given, the party demanding 
has a right to make uſe of it”, If the defend- 
ant would inſiſt upon his demand of pyer, he 


Doug. 476. Godb. 186, R. T. 19 G. III, Doog, 
tra. 232, 8. 6 T. R. 363. Barnes, 
„Gilb. C. P. 52. 12 Mod. 340. and fee Bro. Abr. ti. 

35» 189. 2 Lutw. 1644. Oyer, pl. ig. 

6 Mod. 27. 2 Salk. 498. 3 Salk. 219, 
2 Ld. Raym. 970. R. T.c& » Fowler and Dyer, M. 

6 Geo. II. b. 2 Wil. 97. 20 Geo. III. 
6 T. R. 63, Co. Ent. 20. Doug. 6. 3 
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ſhould move the court to have it entered upon 
record“: If the plaintiff, on the other hand, 
would conteſt the oyer, he may either counter- 
plead it, or ſtrike out the reft of the pleadiog, 
and demur ; upon which the judgment of the 
court is, either that the defendant have 'oyer, or 
that he anſwer without it *: On the latter judg- 
ment, the defendant may bring a writ of error; 
for to deny oyer where it ought to he granted 
is error, but not 2 converſe *. 

There is no ſettled time prefcribed for the 
plaintiff to give oyer ; but the defendant ſhall 
in all caſes have the ſame time to plead, after 
oyer given, as he had at the time of demanding 
it. And he may either ſet forth the oyer in 
his plea or not, at his election“: If he ſet it 
forth, the court muſt adjudge upon it, as parcel 
of the record; though it was not ſtrictly de- 
mandable, at the time of granting it“: But 
the defendant is not bound to ſet it forth in his 


plea*; and if he do not, the plaintiff may pray 


* 6 Mod. 28. d x3 Str. 7056, R. T. 5 & 6 
2 Lev. 142. 2 Salk. 497. Geo. II. (8). EY 
and ſee 2 Ld, Raym. 970. 2 Str. 1241, 1 Will, gp. 
* 2 Lev. 143. 43 Salk, 119. Carch. 513. 


* 2 Salk, 497. 6 Mod. 28. 6 Mod. 27. Doug. 476, 
2 Ld. Raym. 970. S. C. 2 Str. 1241. 1 Will, 97. 
p Str. 1486, 1 Will, 16. 8. C. Barnes, 327. contra, 
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an inrolment, and ſo make it part of his ro- 
plication. 

The time allowed for the defendant to give 
oyer of a deed, &c. to the plaintiff, is two 
days excluſive after it is demanded, And if 
it be not given in that time, the plaintiff may 
ſign judgment, as for want of a plea®: If 
given, the plaintiff ſhall have the ſame time to 
reply, after oyer given him-by the defendant, ay 
he had at the time of demanding it*, 


If the action be founded on a written inſtru · 
ment not under ſeal, the defendant is not entitled 
to demand oyer ; but the diſtinction formerly 
taken was, that where the plaintiff declared 
upon a writing, the court, on affidavit that he 
had no part, would let him have a copy ; but 
where the declaration was on an agreement ge- 
nerally, and the writing but evidence, they would 
not grant it!. And accordingly, where an ac. 
tion was brought ppon à ſpecial agreement 
contained in a note, and a rule made to ſhew 
cauſe, why the plaintiff ſhould not give the de- 


7 Carth. 454. 2 T. R. 40. R. T. 5 & 6 Geo. II. (. 
56 Mod. 122 2 Keb. 430. 1 1. Sid. 386, 


fendant 
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ſendant a copy; upon cauſe ſhewn, the rule was 
diſcharged, becauſe the contract upon which 
the action was founded was a parol contract, of 
which the note was only evidence, and therefore 
the defendant ought not to have a copy *®. But 
at preſent, wherever the action is founded on a 
written inſtrument, as a policy of aſſurance !, 
bill of exchange, promiſſory note, ſpecial agree- 
ment, or undertaking in writing to pay the debt 
of a third perſon, &c, whether it be ſtated in 
the declaration to be in writing or not, a judge 
on ſummons, without an affidavit, will make an 
order for the delivery of a copy to the deſend- 
ant or his attorney, and that all proceedings in - 
the action be in the mean time ſtayed. And 

where the diſpute was between the plaintiff a 
factor in Smithfield, and the defendant a grazier ; 
the court, upon the defendant's motion, made a 
rule for the plaintiff to ſhew cauſe, why he 


k 1 Salk. 216. 


1 By the ſtatute 19 Geo. II. 
t. 37. 5 6. in actions upon 


policies of aſſurance, the 


plaintiff, his attorney or 


agent, ſhall withia fifteen 
days after being required ſo 
jo do in writing, by the de- 


fendant, his attorney or 
agent, declare in writing. 
what ſums he hath aſſured, or 
cauſed to be aſſured, in the 
whole, and what ſums he hath 


borrowed at re/pondentia, or 


bottomree, for the voyage, or 
any part of n. 


ſhould 


- 
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ſhould not produce at the trial the ſeveral books 
wherein he entered the accounts of beaſts ſold, 
and of monies received, on the defendant's ac+ 


count: And no cauſe being ſhewn, the rule 


was made abſolute *, | 
Where the defendant has the cuſtody of 3 


- written inſtrument, which he holds as a truſtee, 
the court in ſome inſtances will order him to give 


an inſpection and copy of it, to the plaintiff, at 
his expence, and to produce it for various pur- 
poſes : Thus, where the defendant was à ſtake- 
holder, the court ordered him to give the plain» 
tiff, at his expence, a copy of the articles for 
Epſom races, and to produce the ſame at the 


trial". So we have ſeen, that the plaintiff may 


have a rule ni for the defendant to produce a 
deed, before the commiſſioners of the ſtamp- 


office, to be ſtamped ; and alſo to give the plain - 


tiff a copy of it, in order that he may declare 
thereon®. And where an action is brought by a 
ſailor for his wages, on ſhip's articles, againſt the 


captain, in whoſe cuſtody they are, it ſeemy 


but reaſonable, that the defendant, if required, 
ſhould produce and give. a copy of the articles. 
But in general, the court will not oblige a 


m 2 Str. 1130. Barnes, 439. * Ante, 405: 
plaintiſt 


or PARTICULARS, &c, | $07 
plaintiff to diſcover the evidence in ſupport of 
his action, previous to the trial z and therefore 
they will not make a rule upon him to produce 
his books, &c. : Nor can a rule be had for the 


inſpection of books, &c. er 
the hands of third perſons", 


— — — 

Where the declaration does not diſcloſe the 
particulars of the plaintiff's demand, as in ac- ' 
tions of aſſumpſit, or debt for goods ſold, or for 
work and labour, &c. the defendant's attorney 
or agent may take out a ſummons before, a 
judge, for the plaintiff's attorney or agent to 
ſhew cauſe, why he ſhould not .deliver to the 
defendant's attorney or agent the particulars in - 
vriting of the plaintiff's demand, for which 
the action is brought, and why all proceedings 
ſhould not in the mean time be ſtayed*. This 
ſummons is uſually taken out before plea; and 
unleſs good cauſe be ſhewn to the contrary, the 
judge will make an order, agreeably to the ſum- 


y 6 Mod. 264. but ſee Barnes, 236. Caf. temp. 
_ 2489. | Hardw. 130. 2 Blac, | Rep. 
91 Ld. Raym. 70s. 21d. * 


Raym. « 927+ 1 Barnard, 466, 3 Bur. 1390. 
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mons, which operates as a ſtay of proceedings 
till the partieulars are delivered. Under ſuch 


an order, the plaintiff or his attorney or agent 
mould deliver a particular account in writing of 
the items of the demand, and when and in what 


manner it aroſe: And where there has been an 
account current, and payments have been made, 
for which the party means to give credit, it is 
faid that the particular ought to contain as well 
thoſe matters for which he means to give credit, 
as thoſe for which the action is brought *. 

So if an action be brought on a bond con- 


ditioned for the performance of - covenants, or 


to — &c. the defendant may call for a 
particular of the breaches, for which the action 
is brought. And where a general form of de- 


. claring is given by act of parliament, as upon 


the ſtatute 9 Ann, c. 14. or upon the 25 Geo. Il. 
c. 36. it ſeems reaſonable, that the plaintiff, if 
required, ſhould give an account of the parti- 
culars of his demand, in order to enable the de- 
fendant to prepare for his defence. But wherever 
the particulars are diſcloſed in the declaration, 
as in /ſpecial-aſſumpſits, covenant, or debt on ar- 


» 2 Eſp. Caf, Ni, Pri. 280. - 


ticles 
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ticles of agreement, &c. or in actions on mat- 
ters of record, an order for ſuch particulars does 
not ſeem to be requiſite. 

In actions for wrongs, the injury be 
of is ſtated in the declaration; and therefore in 
ſuch actions, it is not uſual to make an order for 
the particulars ; but circumſtances may occur, 
which render it neceſſary, In an gjement, 
brought on the forfeiture of a leaſe, the court will 
compel the plaintiff to deliver a particular of the 
breaches of covenant, on which he intends to 
rely*. So if the plaintiff declare generally in 
cjeFment, and the defendant have any doubt 
what Jands the plaintiff means to proceed for, 
he may call upon him by a judge's order, to 
ſpecify them*: And on the other hand, the 
plaintiff may call on, the defendant, to ſpecify 
for what he defends, when that 1 is not aſcertained 
by the conſent rule“. 

As the defendant is allowed to call for the 
particulars of the plaintiff's demand, ſo whea - 
the defendant pleads or gives a notice of /e-off, 
for goods ſold, &c., the plaintiff may take out 
a ſummons for the particulars ; upon which the 
judge will make an order for the defendant to 


©6T.R. 597. eaſes there cited. 
1298 332. and the 5 


deliver 
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deliver them in a certain time, or in default 
thereof, that he be precluded from giving evi- 
| dence at the trial, in ſupport of his ſet-of If 
the particulars delivered under a judge's order 
be not ſufficiently explicit, the party to whom 
they are delivered may take out a ſummons, 
and obtain an order for further particulars ; and 
if, on the other hand, they are incorrect, or not 
ſufficiently comprehenſive, the party delivering 
them may have a ſummons and order to amend 
them. | | 

At the trial, the particulars of the plaintiff's 


livered, are conſidered as incorporated with. the 
declaration, plea, or notice; and on produc- 
tion of the order, and proof of their delivery, 
the parties are not allowed to give any evidence 
out of them: If the particulars of the defend- 
ant's ſet-off are not delivered, within the time 
mentioned in the judge's order, the defendant is 
precluded by the terms of it, from giving any 
evidence in ſupport of his ſet-off. In an action 
of aſſumpfit brought by the aſſignees of a bank- 
rupt, the defendant called for the particulars of the 
- plaintiff's demand, which were given him, and 
then pleaded in abatement, that the promiſes were 
5 made 


demand, or of the defendant's ſet-off, if de - 
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made by himſelf and another perſon joiatly : 
iſſue being joined on this plea, it appeared in 
evidence at the trial, that the particulars chiefly 
related to tranfactions between the bankrupt and 
the defendaat jointly with the perfon mentioned 
in the plea; and though they were ſome items 
which concerned the defendant only, yet as theſe 
were not diſtinguiſhed from the reſt, the chief-juf- 
tice, would not ſuffer them to be given in evidence, 
and nonſuited the plaintiff ; The court was aſter- 
wards moved, but refuſed to ſet aſide the non- 
ſuit . 


We have already ſeen, that the parties are not 
entitled to the inſpection of books, &c. of a 
private nature”, But it is a general rule, that a 
party has a right to inſpect and take copies of ſuch 
books, &c. as are of a public nature, wherein he 
has an intereſt ;-ſo as they be material to the ſuit, 
and the party in poſſeſſion be not obliged to 
furniſh evidence againft himſelf, in a criminal 
proſecution*, And if they are not evidence of 
themſelves, the court will order them to be pro- 
duced at the. trial” z otherwiſe a copy is ſuffi- 


* Colſon and others, aſ- * 1 Blac. Rep. 44; ' 
lignees, &c. v. Selby, E. 36 7 1 Str. 126. 12 Vin. Abr. 
G. III. 104. pl. 68. S. C. Barnes, 

" Ante, 507. 468. 2 T. R. 234. | 

* | cient ; 
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cient: And they will never make a rule to pto- 


duce the original, unleſs it be geceſſary to in- 
ſpect it, on account of an eraſure or new entry*, 


The books of the Sefions are conſidered as 


public books, which every one has a right to 
inſpect . And every man has a right to inſpect 


the proceedings, to which he himſelf is a party *; 


for he has an intereſt in ſuch proceedings. But 
upon an indictment for felony, it is not uſual to 
grant a copy of the record of acquittal, where 


there is any the leaft probable cauſe for the pro- 


ſecution ©, oe 

Pariſh-books, and the books of the Cuſtom- 
houſe, Pof- office, Bank, South-Sea houſe, India 
company, &c. are to ſome purpoſes conſidered 


as public books; and perſons who have an in- 


tereſt therein, have a right to inſpe& them *. So 
the books of the commiſſioners of the /ottery, 


® 1Str. 307. Say.Rep.76. 240. 1 Blac. Rep. 41. 8. C. 


* 1 Wilſ. 297. Rex v.Berk- 
ing, cited in 1 Wilſ. 240. 


1 Blac. Rep. 39. S. C. 


bd 1Str. 126. 12 Vin. Abr. 
104. pl. 68. S. C. Ca. 


temp. Hardw. 128, 2 Str. 


1242+ Barnes, '236, 468. 
But ſee 1 Ld. Raym. 252. 
Carth, 421. S. C. Gilb. 
Caſ. B. R. 134. (Dr. V' 
Caſe) 2 Str. 1005, 1 Wilſ. 


cited, Say. Rep. 250. 
© ILAd. Raym. 253. 

421. 8. C. 3 Blao. Com. 126. 
But ſee 2 Str. 1122. 1 BlaG 
Rep. 385. Leach's Cr. Law. 
Sho; . 

. 2 Ld. Raym. 851. 7 
Mod. 129, S. C. 1 Str. 304+ 


1 Barnard. 455. 2 Str. 95+ 


Barnes, 236. 


and 
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and their numerical liſts are of a public nature; 


and are kept by the commiſſioners in truſt for 


the ticket holders, who are entitled to an inſpec- 
tion of them, by rule of court *. But acceſs is 
not allowed to pariſh-books *, &c. for the trial 
of queſtions of a private nature, or in collateral 
actions, brought by or againſt perſons who have 
no intereſt therein. And though the ZEaſt- India 
Company are compellable to produce their pub- 
lic books ®, yet they are not obliged to produce 
their books of letters“, &c. nor their private 
books, relating to the appointment of their ſer- 
vants !. | | 

The Court-rolls and books of a manor are of 
2 public nature, the tenants have an intereſt 
therein, and the lord who has the cuſtody of 
them, is conſidered merely as a truſtee k. Hence 
it is of courſe, to grant leave to inſpect the court- 


* Schinotti v. Bumflead and 1 Will. 240. Say. Rep. 250. 
others, H. 36 G. III. 1 Blac. Rep. 40. S. C. but 
As to pariſb-books, ſee ſee Barnes, 235. Com. Rep. 
5 Mod. 335. 1 Ld. Raym. 555. 8. C. 
37. S. C. 12 Vin. Abr. #® 7 Mod. 129. 2 Id. 
147. pl. 11. 1 Barnard. 100. Raym. 851. S. C. 
1 Wilf, 240. but ſee 1 Blae. Þ 1 Str. 646. 
Rep, 279. And as to cuſfom- | 2 Str. 77. 
houſe books, &c. ſee 1 Ld, * J. 955, 100Gs 
Raym. 70g. 2 Str. 1005. 
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rolls, &c. of a manor, on the application of « 
tenant of the manor, who has been refuſed that 
permiſſion by the lord'. But this privilege is 
confined to the tenants of the manor : for the 
lord or tenants of a different manor, having no- 
intereſt in the court-rolls, &c, cannot claim the 
inſpection of them“. And in one caſe, a free- 
bolder was refuſed a rule to inſpe& the rolls of 
the manor, in a cafe between himſelf and the 
lord, touching a copybotd®. 

So the books of a Corporation are in nature of 
public books; and every member of the cor- 
poration, having an intereſt therein, has a right 
to inſpe& and take copies of them, for any mat- 
ter that concerns himſelf, though it be in a dil- 
pute with others . And in actions brought by 
corporations for toll, againſt defendants, who 
were not members of the corporation, . the court 
have, in ſeveral recent inſtances, on the appli- 
cation of the defendants, granted a rule for in- 
ſpection of ſuch parts of the deeds, &c. as te- 


13 T. R. 141. and ſee Barnes, 237. 2 Blac. Rep. 
Barnes, 236. 2 Blac. Rep. 1030. „nb. contra; lee allo 
1061. accord, 2 Vez. 620. 

m 12 Vin. Abr. 146. Bund. » 2 Str. 954, 5+ 
269. 2 Str. 1006. 3 T. R. „ I. 1223. Barnes, 2335. 
142. | i Com. Rep. 355 8. C. 

» x Will, 104. but ſee | | | 
0 04 lated 
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Jated to the matter in diſpute* ; which rule has 
been directed to the town-clerk, requiring him 
to give the inſpection upon oath: for the de- 
fendant, in ſuch caſe, has an intereſt in the 
deeds, &c. though diſtin& from that of the cor- 
poration ;z and the foundation of the rule is, that 
as the court of chancery would order inſpection, 
merely for afking *, this court will do the ſame 
thing, to ſave. expence to the parties. But in 
this, as in moſt of the other caſes, the inſpection 
of iz confined to the ſubject- matter in diſpute *; 
And theſe rules of inſpection, in caſes of copy- 
holds, corporations, &c. are never granted, but 
only where civil rights are depending *; for it is 
a conſtant and invariable .rule, that in criminal 
caſes, the party ſhall never be obliged to furniſh 
evidence againſt himſelf :. 


A... oF... ᷣ ũäu er FR 


11 T. R. 689. 3 T. R. 100g, 1223. 1 Wilſ. 239. 
$03. 1 H. Blac. 211. but fee 1 Bac. Rep. 40. S. C. 3 T. 
Mod. 395. 1 Ld. Raym. R. 303. but ſee 3 T. R. 
37). 8. C. 2 Str. 1203. 579. 
barnes, 238. 3 Will. 398. a x; Wilf. 240, 

2 bac. Rep. 877, 8. C. *Y 1 Ld, Raym. 70s. 2L4. 
Aub. contra. Raym. 927. 2 Str. 1210. 

" 2 Vex. 620. 1 Wilſ. 239. 1 Blac. Rep, 
*1T. R. 689. 3 T. R. 37. 8. C. I. 351. 8. P. 
103. . a 1 Bur 2489. 1 T. R. 689, 
1 1 Barnard, 455» 2 Str. 3 T. R. 142, | 
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The motion for leave to inſpe& books, &c, 
is founded on an affidavit, ſtating the circum- 
ſtances under which the infpection is claimed, 
and that it has been demanded and refuſed ”, 
If a rule be made to ſhew cauſe why an in- 
formation ſhould not be filed, in nature of a gue 
warranto, the court will make a rule for the 
proſecutor to inſpect and take copies of books 
and records, as ſoon as the rule to ſhew cauſe is 
granted *: bur if a rule be made to ſhew cauſe 
why a mandamas ſhould not be awarded, the 
court will not make a rule for the proſecutor to 
inſpect and take copies of books and records, 
until the rule is made abſolute, and a return is 
made to the mandamus v. And in an action againſt 
a corporation, upon a right of toll, the court re- 
fuſed a rule to inſpect the public books, records, 


was joined, ſo that it could not appear whether 
ſuch inſpection would be neceſſary *, 


vw Barnes, 236. 3 Will, R. 581. 
359. Where no action is de- 7 Say. Rep. 145. 1.14. 
pending, the motion is for Raym. 253. accord. 

a mandamus; as to which, * 2 Blac, Rep. 877, 3 Wil. 
ſee Mr. Nolan's edition of 398. 8. C. 1 Ld, Rn. 
Strange, p. 1223. in notis. 253. Carth. 421. 8. C. 

* Caſ, temp. Hardw. 245. accord. 

Say. Rep. 145. but ſee 3 T. 


ec 
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.CHAP. XXIV. 


Of CHANGING the VENUE, CONSOLIDAT- 
ING ACTIONS, and STRIKING o 


CounTs. 
6 hw law having ſettled the diſtinction be- 
tween local and tran/itory actions, it ſeems 
that towards the reign of Ricb. II. it was great- 
ly abuſed *; for a litigious plaintiff would fre- 
quently lay his action in a foreign county, at a 
great diſtance from where the cauſe of it aroſe, 
and by that means oblige the defendant to come 
with his witneſſes into that county, To remedy | 
which, it was ordained by ſtatute *, © to the in- 
« tent that writs of debt and accompt, and all 
* other ſuch actions, be from henceforth taken in 
te their counties, and directed to the ſheriffs of the 
counties where the contracts of the ſame action 
* did ariſe; that if from henceforth, in pleas 
« upon the ſame writs, it ſhall be declared, that 
te the contract thereof was made in another 


nb. C. P. $9. d6R II. e. 2. 
| LI 3 te county, 
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te that then the ſame writ ſhall be. utterly 
ce abated.” The deſign of this ſtatute was to 
compel the ſuing out of all writs ariſing upon 
contract, in the very county where the contract 
was made ©, agreeably to the law of Henry the 
Firſt*, Unu/qui/que per pares ſuos judirandus eft, 
et cjuſdem provincie ; peregrina vero judicia modis 
omnibus ſubmovemus*, But as the ſtatute only 
preſcribes, that the count ſhall agree with the 
writ, in the place where the contract was made, 
it did not effectually prevent the miſchief : And 
therefore a ſtatute of Henny the Fourth © directs 
all attornies to be ſworn, that they will make no 
ſuit in a foreign county; and there is an old rule 
of court *, which makes it highly penal for attor- 
nies to tranſgreſs this ſtatute, 

Soon after the ſtatute of Henry the F ad a 
practice began of pleading in abatement of the 
writ, the impropriety. of its venue, even before 
the plaintiff had declared. At firſt, in the reign 


of Henry the Fifth, they examined the plaintiff 


upon oath, as to the truth of his venue: But 


4 Leg. Hen I. c. 34, © D R. M. 1654. 5. 
e Gilb. C. P. 89. in notis. 12 Blac, Rep. 1033 


- Fra 


# 2 Blac, Rep. 10338. 
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ſoon after, they began to allow the defendant to 
traverſe the venue, and to try the traverſe by the 
country *, This practice being ſubject to much 
delay, the judges introduced the preſent method. 
of changirg the venue upon motion, on the equity 
of the above ſtatutes ; which Lord Holt fays?, 
began in the time of James the Firſt: And ac- 
cordingly we find, that among the fees of this 
court, as found by a jury, under the king's com- 
miſſion in 1630, one is, * for every rule to alter 
« a viſne®,” The form of the rule and affida-. 
vit are alſo ſtated by Styles, as eſtabliſhed in 
23 Car. I. 

But whenever the practice began, it is now 
ſettled, that in traxſitory actions, the venue may 
be changed upon motion, either by the plaintiff 
or defendant, The plaintiff ſhall not dire#ly 
alter his venue after the eſſoign- day of the next 
term after appearance; though he would pay 
coſts, or give an imparlanceꝰ . Yet he may in 
effect do it, by moving to amend *; and that, 
after the defendant has changed the venue, or 


t Raſtal,tit. Debt, 184. (). * Sty. P. K. 625, R. M. 
Fiz, Abr. tit. Brief, 18. 10 Geo, II. reg. 2. (c). 


2 Salk, 670. n Str. 1162, 
® Trye's jas fil. 231. 1 14. 1202. 
1Sty. P. R. (ed. 170. ) 631. . 


114 7 pleaded, 
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pleaded :, and even after two terms have elapſed 
from the delivery of the declarationꝰ. | 

The defendant is, in general, allowed to change 
the venue in all tranſitory actions, ariſing in a 
county different from that where the plaintiff has 
laid it; and he may even change it from Londen 
to Middleſex", or vice verſa. But the venue 
cannot be changed in local actions“. And in 
| tranſitory actions, where material evidence ariſes 
in two counties, the venue may be laid in either”: 
And if it be laid in a third county, the court will 
not change it; for the defendant in ſuch caſe 
cannot make the neceſſary affidavit, that the cauſe 
of action aroſe in a particular county, and not 
elſewhere. Thus, where the venue was laid in 
London, and it appeared, from the affidavit, that 
the cauſe of action aroſe; upon a bridge called 
King's-bridge, partly in the county of Kent, and 
partly in the county of the city of Canterbury, 
and not elſewhere, the court refuſed to change the 
venue?. | | | 


r x3 Will. 173. Say. Rep. 146. 


Say. Rep. 150, 294. x 2 Salk. 669. R. M. 10 
R. M. 1654. 65. Geo. II. reg. 2. (c). a T. R. 
es. Str. 857. 5 275. 7 T. R. 583. 


2 T. R. 275. Y 1, Will, 178. 
Where 
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Where the cauſe of action ariſes out of the 
realm, the court will not change the venue; be- 
cauſe the action may as well be tried in the county 
where the venue is laid, as in any other, where the 
cauſe of action did not ariſe . And in other caſes, 
we have juſt ſeen, that in order to change the ve- 
nue, it is indiſpenſably neceſſary that the cauſe of 
action ſhould be wholly confined toa ſingle county. 
Therefore in an action of debt on bond, or other 
ſpecialty *, the court will not change the venue, 
unleſs ſome ſpecial ground be laid *; for debitum 
et contractus ſunt nullius loci, and bonds and other 
ſpecialties are bona notabilia, wherever they hap- 
pen to be®. In analogy to which it is now 
holden *, agreeably to the practice of the court 
of common pleas*, that the venue cannot be 
changed in an action upon a promiſſory note or 
bill of exchange. But the venue may ſtill be 


Say. Rep. 77. Cowp. © Andr. 66, per Chapple 
176, Ju. R. M 10 Geo. II. (c). 
1 Keb. 65. 1 Sid. 87. Sty. Precious v. Bennet, E. 25 Geo. 
P. R. 631. 2 Str. 878. Andr. III. 1 T. R. 571. but fee 
66. R. M. 10 Geo. II. (e). the opinion of the other juſ- 
Gilb. K. B. 339. Gilb. C. tices in Andr. 66. 1 Wilſ. 
P. go. Balein v. Kent, E. 41. Say. Rep. 7. contra. - 
20 Geo, III. Barnes, 491. * Barnes, 4%0, 482, 485, 
v Pole v. Horobin, M. 22 487, 491, 2. 2 Blac. Rep. 
Geo. III. 1 T. R. 781. 1036. oth 
4 T. R. 571. 


changed 
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changed in an action upon a policy of inſurance, 

not being by deed; or in any other action, the 

right of which is founded upon ſimple contract i. 
In an action for /candalum magnatum, the court 


will never change the venue“; becauſe a ſcandal 
raiſed of a peer of the realm is not confined to 
any particular county, but reflects on him through 
the whole kingdom: and he is a perſon of ſo 
great notoriety, that there is no neceſſity - for 


obliging him to try his cauſe in the neighbour- 


hood. So in an action for a libel, publiſhed in 
a newſpaper in one county, and circulated in 
other counties , or contained in a letter, written 


by the defendant in one county, and directed into 
another *, the court will not change the venue; 


becauſe the defendant cannot make the common 


affidavit, that the cauſe of action aroſe in a ſingle 


county, and not elſewhere: And for a ſimilar rea- 
ſon, the venue cannot be changed in an action 
againſt a carrier or lighterman i, or for an eſcape”, 
or falſe return®. So in an action for infringing 


f Andr. 66. 2 Str. 1180, T. R. 571. 
Say. Rep. 7. 2 T. R. 275, * 14. 647. 
7 T. R. 205. 12 Salk, 670. 


E Say. Rep. 7. | = Id. 1 Keb. 65. 1 Sid. 7. 


* 1 Lev. 56. 2 Salk. 668. 2 Salk. 669. 2 Str. 727. 


Carth. 400. S. C. 2 Str. 807. Say. Rep. $4+ 2 Will. 336. 
5 482. Gilb. = of 90. 8. 2 


2 aA patent, 
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a patent, the plaintiff cannot change the venue 
from Middleſex to any other county*. But in 
an action for a libel, the court will change the 
venue into a county, in which. it was both written 
and publiſhed”: And the diſtinction ſeems to 
be, between a libel which is diſperſed through ſe- 
veral counties, and a letter which is written in 
one county, and not opened in another; on the, 
former, the venue cannot be changed, on the 
latter it may l. | 
Though the court in general will not change 
the venue, where it is laid in the proper county, 
yer they will change it, even then, upon a ſpecial 
ground: Thus in debt on bond, where the venue 
was laid in London, and the plaintiff's and de- 
fendant's witneſſes lived in Lincolnſhire, the court 
changed it into the latter county. And where 4 
fair and impartial trial cannot be had in the coun- 
ty where the venue is laid, the court, on an affida- 
vit of the circumſtances, will change it, in traꝝſi· 
tory actions :; or in local actions, will give leave 
to enter a ſuggeſtion on the roll, with a nient de- 


*6 T. R. 363. 1 Will. 162. 1 T. R. 782. 
3 T. R. 306. Arirv. Tay- in notis. 

fer, T. 35 Geo. III. " 2Str. 874. 3 Bur. 1564. 
13 T. R. 652. 1 Blac. Rep. 480. S. C. but 


1 T. R. 781. but fee ſee 1 Barnard. 253. 
| dire, 
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524 or CHANGING THE VENUE. | 
dire, in order to have the trial in an adjoining 
county*. So the parties by conſent may change 
the venue in local actions“, or have them tried 
out of their proper county, ſuch conſent being 
entered by ſuggeſtion on the roll“. 

On the other hand, though the court will in 


general change the venue, where it is not laid in 


the proper county, yet if an impartial or fatisfac- 
tory trial cannot be had there, they will not change 
it; as in an action for words ſpoken of a juſtice 
of the peace, by a candidate upon the huſtings, at 


a a county election“. And in order to avoid de- 
lay, the court will not change the venue, except 


by conſent, into a nortbern county, or into the 
city of Briſtol or Norwich, where there are no 
Lent aſſizes, in Michaelmas or Hilary Term *; 
nor into Hull, Canterbury, &c. where the juſtices 
of niſi prius ſeldom come? ; nor into the city of 
Worceſter or Glouceſter, out of the county at 
large, becauſe the aſſizes for the city and county 


t 10 Mod. 198. 1 Str. 235. 2 Salk, 67. 4 Bur. 2447- / 
3 Bur. 1334. 1 T.R. 363. * 2 Str. 1180, 1216. 
v x Wilſ. 298. Groves v. 1 Will. 138. per Cur. M. 37 


Darall, H. 38 Geo. III. G. UL, ee 
V Founereau v. Fonnereau, 294. N 
ger Cur. KR. M. 5. Barnes 


Cowp. 510. and lee 490. 
2 at 
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at large are holden at the ſame place. But the 
venue may be changed, as a matter of courſe, 
into a northern county, or into the city of Bri/- 
tol*, &c. previous to the ſummer aſſizes. 

So, where the venue is not laid in the proper 
county, the privilege of the plaintiff will in ſome 
caſes prevent the court from changing it. Thus 
in an action brought by a barriſter *, attorney *, 
or other officer of the court ©, if the venue be 
laid in Middleſex, the plaintiff, ſuing as a privi- 
leged perſon, has a right to retain it there, on 
account of the ſuppoſed neceſlity of his attend- 
ance on the court: But if the venue be laid in 
any other county, as in London; or the plain- 
tiff, though privileged, ſue as a common perſon, 
by original or otherwiſe*, or en auter droit, as ex- 
cutor or adminiſtrator, or jointly with his wife or 
other perſons*, he has no ſuch privilege. - And 
where a barriſter, attorney,'or other officer of the 


Stanley v. Prefln, T. 153, 180. Barnes, 479- 
24 Geo. III. Tucker v. Mer—- Ante, 260, 267, 8, 


gan, E. 35 Geo. III. © 2 Salk. 670. 2 Ld. 
* 2 Show. 176, 242. 1 Mod. Raym. 1253. 

64. Sty. Rep. 460. 2 balk, 2 Salk. 668. 

668, 2 Ld. Raym. 1556; Pr. Reg. 419, 420. 

2 Str. 822. 1 Wilſ. 159. Barnes, 479, 484. | 

1 Blac. Rep. 19. S. C. f R. M. 10 Geo. II. reg. 
b Salk. 668. Say. Rep. 2. (c). 


court, 


WAr —— dP R_Dz 


= 
Tn 


= 3 ities ——0 S.oaat 


526 OF CHANGING THE VENUE, 


court, is defendant, he has no privilege whatever, 
reſpecting the venue®, . 

Where the cauſe of action ariſes in Wales, and 
the venue is laid elſewhere, it cannot be changed, 
without conſent, into the next adjoining Engliſh 
county *; becauſe the defendant cannot make the 
common affidavit, which is never diſpenſed with, 
that the cauſe of action aroſe in that particular 
county, and not elſewhere! And it has been 
doubted, whether the venue can be changed, 
otherwiſe than by conſent, directly into Wales; 
inaſmuch as no trial can be had there, but the 
iſſues (if any) muſt be tried in the next adjoining 
Engliſh county: And if the defendant let judg- 
ment go by default, it is doubtful whether the 
court can award a writ of inquiry. The venue, 
however, has been frequently changed into the 
counties- palatine; becauſe the court can ſend 
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c Carth. 126. Show. 148. 


4 Bur. 2027. 3 T. R. 573. 
Barnes, 482. Pr. Reg. 419. 


but ſee 2 Salk. 668. 1 Str. 


610. 2 Str. 1049. contra. 

b 2 Str. 1258, 1 Wilſ. 138. 
S. C. It is always changed 
into the Welch county, and 
ne ver immediately into the 


135 


next Engliſh county. Powell 
v. Wilkins, H. 37 Geo. III. 

14 Bur. 2452. 

* 2 Str. 1270. 1 Will, 223. 
Say. Rep. 48. 4 Bur. 2450. 
2 Blac. Rep. 962. Doug. 
262, 3. and ſee the flat 
13 Geo. III. c. gi. 51, 2. 


down 


OF CHANGING THE VENUR,, $27 
down the record there by mittimus ': And, in one 
inſtance, it was changed into the next adjoining 
county v. But where the venue is changed into 
a county-palatine, the court will require an un- 
dertaking from the defendant, not to aſſign error 
for want of an original*, Where the cauſe of 
ation ariſes in Berwick, and the venue is laid 
elſewhere, it is not ſettled, whether it can be 
changed into Northumberland, as being the next 
adjoining county * : But it ſeems that the court, 
upon a proper ſuggeſtion, will order the cauſe to 
be tried there”, 

The motion for the defendant to change the 
venue is a motion of courſe; and muſt formerly 
have been made within eight days after the de- 
claration delivered ?, which was the time allowed, 
by the rules of the court, for pleading": And 
accordingly it is ſaid *, that if a declaration be de- 
livered ſo early in term, that the defendant has 
eight days in that term, he cannot move to 
change the venue the next term. But it is now © 


1 2 Ld. Raym. 1418. * 1 Sel. 272. 
1 Wilf, 222. but ſee 2 Str. 2 Blac. Rep. 1036. 
807. Pr. Reg. 428, 9. 72 Bur. 859. 
Barnes, 478, 481, 488, c- * 2 Salk. 688. 
tra. : * 14. 2 Str. 1192, 

® 12 Mod, 313. * 1 Str. 211, 


ſettled, 
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to a plea in abatement”; and the form of the 
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ſettled, that the defendant may move to change 
the venue, at any time before plea pleaded*: 
and he is even allowed to change it, after.an order 
for time to plead, though upon the terms of 
pleading iſſuably; but not after an order for time 


to plead®, where the terms are to plead iſſuably, 
and take ſhort notice of trial, at the firſt or other 


fittings within term, in London or Middleſex; 
becauſe a trial would by that means be loſt”, 


And the venue cannot be changed, at the inſtance 


of the defendant, after plea pleaded; even though 
he afterwards have leave to withdraw his plea, 


and plead it de novo, with a notice of ſet- off. 


In order to change the venue, the defendant 
muſt make a poſitive affidavit, that the plaintiff"s 


cauſe of action (if amy) aroſe in the county of A. 


and not in the county of B. (where the venue is 
laid), or elſewhere out of the county of A. An 
affidavit was neceſſary, becauſe the motion to 
change the venue ſucceeded and was equivalent 


t R. M. 1654. $5. Gilb, 26 Geo. III. 

K. B. 339. ; » Sty. P. R. 631, R. M. 
u Say. Rep. 207. 10 Geo. II. reg. 2. (c). 3 T. 
Cow p. 511. Barnes, 493. R. 495. and ſee Append. 

8. P. but ſee 1 Wilſ. 245. Chap. XXIV. e 

contra. Y 2 Blac. Rep. 1033. 
Palmer and Turner, H. ö 

affidavit, 
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affidavit, which was ſettled ſo long ago as the 
reign of King Charles the Second“, has been 
ever moſt religiouſly adhered to. 

Where the court ſee that the venue has been 
improperly changed, they will diſcharge the rule 
for changing it, and by that means bring the ve- 
nue back to the county where it was originally 
laid: As if the venue be changed from A. to B. 
on the uſual affidavit, that the cauſe of action 
aroſe wholly in B. when in fact part of the cauſe 
of action aroſe in another county, the court will 
order the venue to be brought back to A. And 
in general, as it would be hard to conclude the 
plaintiff, by the ſingle affidavit of the defendant, 
he is at liberty to aver, that the cauſe of action 
aroſe in the county where the venue is laid, and 
to go to trial thereon, at the fame time that the 
merits are tried; by undertaking to give mate- 
rial evidence, ariſing in that county*® : And upon 
ſuch undertaking, the court will diſcharge the 
rule for changing the venue. This practice is 
equivalent-to joining iſſue, that the cauſe of action 
aole in the firſt county: and if the plaintiff fail 
in proving it, he muſt be nonſuited at the trial; 


*1 Sid. 185, 442- 7 T. R. 205. 
Say. Rep. 77. 4 Bur. 2 Blac. Rep. 1033. 
2452, 3 T. R. 494. 12 Salk, 669. 
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ment, viz. quod defendens eat fine die, and the 


at the trial, but what aroſe in the county wherein 
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that the witneſſes to the contract reſide in the 
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which has in this caſe the ſame effect, as quaſh- 
ing the writ by a judgment on a plea in abate- 


plaintiff muſt begin again*. Originally it was 
required, that the plaintiff ſhould give no evidence 


the venue was retained": And if he gave no 
ſuch evidence, he muſt have been nonſuited of 
courſe. But when it was laid down (more libe- 
rally) in Swaine's caſe i, that the plaintiff might 
lay his venue in any county, wherein part of the 
cauſe of action aroſe, he was then bound only to 
give /ome evidence, and not the whole, (dare ali- 
guam evidentiam, ) in the county where the venue 
was laid“; which continues to be the rule at this 
day.* The evidence, however, muſt be material; 
and therefore it is not ſufficient merely to prove, 


county where the venue is laid', But where a 
rule to change the venue from Middleſex to Lon- 
don was diſcharged, on the plaintiff's undertak- 
ing to give material evidence in Middleſex, the 
court held, that the undertaking was complied 


ib. C. P. c. 7. h 2 Salk, 669. 12 Mol. 
f Keb. 859. 1 Sid. 442. 515. 
8 1 Sid. 405. 1 2 Blac, Rep. 1031» 


with, 
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with, by proving a rule of court, obtained by the 
defendant in Middleſex, for paying money into 
court * ; although that rule was obtained, after the 
rule for changing the venue was diſcharged. 

It was formerly holden, that the plaintiff muſt 
move to diſcharge the rule for changing the ve- 
nue, before replication '; and therefore that he 
came too late after iſſue was joined, and deliver- 
ed to the defendant's agent ®. But now, as the 
plaintiff may alter his venue, by moving to 
amend, ſo, for avoiding circyity, he may move 
to diſcharge the rule for changing the venue, on 
undertaking to give material evidence in the 
county where it is laid, at any time before the 
cauſe is tried: And it was accordingly diſcharged 
in one Caſe, after the cauſe had been twice taken 
down for trial *, * 


e - 
4 - | 

If two ations are depending at one time, by 
4 the ſame plaintiff, againſt the ſame defendant, 


for cauſes which may be joined, and particularly 
if the defendant is holden to bail in both, the 


© 2 T. R. 275. others, M. 20 Geo. III. K. B. 
2 Str. 858. 3342 
» — v. Boddington and Cowp. 40g, 


W „ Mus 5 court 
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court will compel the plaintiff to conſolidate the 
actions; and on account of the vexation, to pay 
the coſts of the application . But where three 
actions were ſucceſſively brought by the ſame 


plaintiff againſt the ſame defendant, upon three 


notes of hand, which became due at different 
times, the court refuſed to conſolidate them", 
And the court will not conſolidate actions againſt 
different defendants : Thus, where it was moved 
that four ſeveral declarations in treſpaſs, againſt 
four different defendants, might be put into one, 
on an affidavit that the treſpaſs, if any, was com- 
mitted by all jointly ; the court ſaid, they never 
went ſo far as the caſe of different defendants, but 


only where the declarations are between the ſame 


parties: The plaintiff may have the benefit 
of the others evidence, in his action againſt 
either; but this would be to deprive him of that 
benefit“. 

In actions upon a 3 of aſſurance againſt 
ſeveral underwriters, the court, by conſent of the 
plaintiff, will make a rule, on the application of 
the defendants, which is called the Conſolidation- 
rule, for ſtaying the proceedings in all the actions 


12 T. R. 639. but ſee 2 Str. M. 25 Geo. III. 
1149, 1178. mb. contra. * 1 Str. 420. and ſee. Cal. 
Menden and O'Hara, temp. Hardw. 137. 


„ except 


/// — . ee 
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except one, upon the defendantsꝰ undertaking, to 
be bound by the verdict in that action, and to 
pay the amount of their ſeveral ſubſcriptions and 
coſts, in caſe a verdict ſhall'be given therein for 
the plaintiff, This rule, though attempted be- 
| fore without ſucceſs*, was introduced by Lord 
Mansfeld into general uſe, to avoid the expence 
and delay arifing from the trial of a multiplicity 
of actions upon the ſame queſtion ®; and if the 
plaintiff will not give his conſent, the court have 
the power of granting imparlances in all the 
actions but one, till the plaintiff} has an oppor- 
tunity of proceeding to trial in that ation”. On 
the other hand, if the plaintiff conſent to the 
rule, the court will make the defendants ſubmit- 
to reaſonable terms, ſuch as admitting the policy, 
producing and giving copies of books and pa- 
pers, and undertaking not to 05 a bill in equity, 
or bring a writ of error ” 

But though the ae Sn to be 
bound by a verdict in one action, yet this muſt 
be underſtood to mean ſuch a verdict as the court 
think ought to ſtand, as a final determination of 
the matter; and therefore where the defendant, . 


2 Barnard, K. B. 103. ” Parke's Inſur. Intro. 
* Parke's Inſur. Introd. "14. ibid. 


Mm after 
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after a verdict for the plaintiff in one action, ob- 
tained a new trial, the court would not make a 
rule, previous to the new trial, for the other de- 
fendants to pay the money to the plaintiff, pyr- 
ſuant to their undertaking *. The defendants in 
4 ſeveral actions on a policy of . inſurance, paid 
1 money into court, which the plaintiff took out, 
[ | without taxing the coſts at that time; afterwards: 
1 they entered into the common conſolidation rule; 


{ | 
5 and the plaintiff being nonſuited in the action , 
1 that was tried, the court held that the latter was 4 
4 not entitled to the coſts in any of the actions, up a 
l to the time of paying money into court 7. In lt 
[ | actions upon a policy of affurance, againſt ſeve- FE 
{ ral underwriters, where the parties had not entered 
| into the conſolidation rule; the attorney for the th 
plaintiff made out a fell brief in one cauſe, but th 
| only a ſhort ſtatement in the reſt; and the maſter, W. 

on taxation, having allowed for full briefs in all 
the cauſes, the court made a rule for him to te · 
view his taxation *. the 
boui 
ay, but 
As the court, for the ſake of avoiding expence, rule 
5 will conſolidate unneceſſary actions, ſo when it oy 
* 3 Bur. 1477. ® Martineau v. Barnes and 41 
77 T. R. 372. dothers, H. 23 Geo. III. 4 14 


appears, 
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appears, on theface of the declaration, that ſome of 
the counts are ſuperfluous, the court willorder them 
to be expunged ;- and. if there be any vexation, 
will make the plaintiff pay the coſts of the applica- 
tion. Thus, where ſeveral counts in a declaration 
are preciſely the ſame, or, which more frequently 
happens, there is only a formal difference between 
them, and the ſame evidence will ſupport each“, 
as if the plaintiff declare ſpecially and generally, 
for à matter that may be given in evidence upon 
a general count, the court will expunge the luper- 
fluous counts: And it ſeems reaſonable that they 
ſhould expunge ſuch counts as appear, by refer- 
ence to the bill of particulars, to be altogether 
inapplicable to the plaintiff's caſe*. But where 
there is a material difference between the counts*, 
the court will not determine, upon affidavits, 
whether they are well founded in point of fact; 


* Caf, temp. Hardw. 129. 
d This point came before 


the court, in the caſe of Ar- 

bouin v. Wyatt, M. 38 G. III. 

but "i not determined ; * 

rule ag. diſchar 

17 2 l 4 

tj Min 
the” irene 


u! Y 4 iN: 
Berri, 710 III. the 3 
dite which was in debt 


drs 


Mm4A 


for penalties on the ſtatute 
9 Ann. c. 14. conſiſted of 
480 counts, for money won at 
play, of different perſons, at 
different times; and the court 
110 d a Ly 25 lor limit- 


gehe lat Ladd fo ten 


Gais: but on ſhewing cauſe, 


the rule was diſcharged with 
coſts. 


ſor 
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for if not, the plaintiff will be ſufficiently puniſh- 
ed by paying the coſts, which he will be ſubje& 


to, on ſuch of the counts as are found for the | 


defendant. 

If a declaration be unneceſſarily long, the 
court will order the ſuperfluous matter to be ex. 
punged ; as where, in an action of covenant upon 
an indenture, the plaintiff recites the whole of it, 
and not merely ſuch parts as are neceſſary ; or 
where, in an action of trover, he ſets out a long 
inventory of goods, with frequent and unneceſ- 
ſary repetitions and deſcriptions. In theſe caſes, 
when the objection is clear, the court will order 
the ſuperfluous counts or matter to be expunged, 
on motion, in the firſt inſtance; but otherwiſe 
they will refer it to the maſter, and decide * 


his report. 


Comp. 665, 727. 


CHAP. XXV. 


Of BRINGING Money into CouRT, 


HE practice of bringing money into court was 
* firſt introduced in the reign of Car. II. at 
the time when Kelyng was chief - juſtice, to avoid 
the hazard and difficulty of pleading a- tender. 
And it is allowed in caſes where an action is 
brought upon contract, for the recovery of a 
debt*, which is either certain, or capable of being 
aſcertained by mere computation, without leav- 
ing any ſort of diſcretion to be exerciſed by the 
jury ©, In theſe caſes, when the diſpute is not 
whether any thing, but how much is due to the 
plaintiff, the defendant may have leave to bring 
into court any ſum of money he thinks fit; and 
the court will make a rule, that unleſs the plain- 
tiff accept of it, with coſts, in diſcharge of the 
action, it ſhall be ſtruck out of the declaration, 


* 1 Ld, Raym. 255, 2Salk. Com. Dig. tit, Pleader, 
597. 2 Str. 787. Cal. temp. C. 10. 
Hardw. 507, but ſee R. H. 2 Bur, 1120. 


5 Jac. I. 
and 
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and paid out of court, to the plaintiff or his at- 


torney ; and the plaintiff, upon the trial, ſhall not 


be permitted to give evidence for the ſum 
brought in“: which rule ſhould be accompanied 


with the general iſſue, or other plea, to the re. 


ſidue of the demand. 

Thus in aſumꝑpſiti, or covenant i for the pay- 
ment of money, the defendant may bring money 
into court: and in covenant to find diet and 
lodging, or pay ten pounds, the court allowed 
him to bring in the ten pounds“. In debt for 
rent, the defendant was formerly allowed to bring 
money into court“; as is done in the Common 
Pleas *, and Exchequer ': but this court refuſed 
it, in the time of Lord Hardwicke®; and in a 
caſe previous to that time ꝰ, the court ſaid they 
never did it in debt. But there is a diſtinction 
between thoſe actions of debt, wherein the plain- 
tiff cannot recover leſs than the ſum demanded, 
as on à record, ſpecialty, or ſtatute, giving a 


4 Say. Rep. 196, 7. 2 Bur. 2 Bur. 1120. Barnes, 284. 
1121. 3 Bur. 1773. Imp. 8 Mod. 30g. 
K. B. 261, 2.; and ſee Ap- # 2 Salk. 596, 7. 


pend. Chap. XXV. & Barnes, 280, 282. Pr. 
* Barnes, 339, 350. Reg. 257. | 
f 1 Vent. 356. 2 Salk. I Bunb. 124. 

596, 7. m Caſ. temp. Hardw. 173. 


E 2 Salk. 596. 1 Will. 73, 2 Str, 890. 
| ſum 
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ſum certain by way of penalty *; and thoſe ac- 
tions, wherein the plaintiff may recover leſs, as 
in debt for rent ?, or on a ſimple contract . In 
the former, the defendant cannot bring money 
into court *3 though he may move to ſtay the 
proceedings, on payment of the whole debt and 
coſts * : but in the latter, the defendant has been 
allowed to bring money into court *; becauſe 
the plaintiff does not recover according to his 
demand, but according to the verdict of the 
jury. And the defendant, by act of Parlia- 
ment *, may bring money into court, in debt, 
covenant, or other action on a policy of aſſur- 
ance. 


In an action for general damages, upon a con- 
tract ”, or for a tort” or treſpaſs*, as a tender 
cannot be pleaded, ſo the defendant is not al- 
lowed to bring money into court. But in an 
action of aſſumpfit againſt a carrier, for not deli- 
vering goods, the defendant having advertiſed 


o Cro. Jac. 128, 498, 629. 5 7. 3 Bur. 1773. 
3 Mod. 41. ” Vent. 356. 2 Blas 
? 5 Mod. 212. Rep. 877. 
? 1 H. Blac. 249. v 2 Str. 787, 906. 7 T. 
* 2 Str. 890. Barnes, 285. R. 335. 3 but money may be 
Ante, 482. brought into court, in an ac- 
1 Vent. 356. 2 Salk, tion on the ca for navigation- 
$96, 7. „ calls." 7 T. R. 36. 
Stat. 19 Geo. II. e. 39, 2 Will. 115. 
1 
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that he would not be anſwerable for any goods 
beyond the value of twenty pounds, unleſs they 
were entered and paid for accordingly, the court 
allowed him to bring the twenty pounds into 
court 7. And where, in an action for general 
damages, the bringing of money into court is 
irregular, if the plaintiff take it out, he thereby 
waives the irregularity, and cannot afterwards 
have a verdict, unleſs he recover more than the 
ſum brought in *. | 

In an action by an executor or adminiſtrator, 
the plaintiff not being liable to coſts, the de- 
fendant was not formerly allowed to bring money 
into court *: but now it is otherwiſe*; and the 
effect of the rule will be, not to make the plain- 
tiff pay, but only to loſe his ſubſequent coſts, 
And in actions againſt juſtices of the peace *, or 
officers of the exciſe * or cuſtoms*, for any 
thing done in the execution of their offices, © in 
tt caſe the defendants ſhall have neglected to 


„ Hutton v. Bellen, E. 22 have been the firſt ſtatute, | 
Geo. III. 1 H. Blac. 299. which allows. money to be 


in notis. brought into court, in an 

21 T. R. 710, action for general damages. 
2 2 Salk. 596, 4 Stat. 23 Geo, III. e. 70. 
d 2 Str. 796. | 533. | 


© Stat, 24 Geo. II. c. 44 Stat. 24 Geo, III. Seſſ. 
$ 4+ And note, this ſeems. to 2. c. 47. $ 35» * 
o | « tender 
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« tender any, or ſhall have tendered inſufficient 
« amends, before the ation brought, they may 
e by leave of the court, at any time before iſſue 
« joined, pay into court ſuch ſum of money as 
« they ſhall ſee fit; whereupon ſuch proceedings, 
« orders, and judgments ſhall be had, made, 
« and given, in and by ſuch court, as in other 
« actions where the defendant is allowed to pay 
«© money into court.“ 

Where there are ſeveral counts or breaches in 
the declaration, and as to ſome of them the de- 
fendagt may bring money into court, but not as 
to the others, he may obtain a rule for bringing 
it in ſpecially, upon ſome of the counts or 
breaches only. Thus, where an action of cove- 
nant was brought upon a leaſe, for non-pay- 
ment of rent, and not repairing, &c, the court 
- made a rule, that upon payment of what ſhould 
appear to be due for rent, the proceedings as 
to that ſhould be ſtayed; and as to the other 
breaches, that the plaintiff might proceed as he 
ſhould think fit. So, in covenant upon a char- 
ter- party , the defendant was allowed to bring 


f 2 Salk. 596. 1 Will. 75. 256. 2 Blac. Rep. 837. - 
Barnes, 350. 1 Vent. 356. 2 Bur. 1120, 
contra; and ſee Pr. Reg. C. P. 


money 
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money into court, upon two of the breaches 
only; viz. for freight and demurrage. If a de- 
fendant bring money into court, upon ſome of 
the counts, and the plaintiff take it out, the lat- 
ter is only entitled to the coſts of thoſe counts. 

The motion for leave to bring money into 
court is a motion of courſe, and ſhould regu- 
larly be made before plea pleaded; but itis fre- 
quently made“, and in ſome caſes expreſsly au- 
thorized', after plea, on obtaining a judge's - 
order for that purpoſe: and if there has been no 
delay *, the court will give the defendant leave 
to withdraw the general: iſſue, in order to bring 
money into court, and replead it, on payment of 
colts. The motion-paper being ſigned by coun- 
ſe}, the money ſhould be paid ta the ſigner of 
the writs", who acts in this inſtance as deputy to 
the maſter*; and will give a receipt for the 
money, on being paid 20s. for every 1000. and 
ſo in proportion for every greater or leſſer ſum 
exceeding 101. and 25, for every ſum under 
101. beſides 2s. 4d. for the receipt. On 


4 T. R. 579. = 2 Str. 1271. Barnes, 


11 Ld. Raym. 308. 1 Wilſ. 289, 362. 
157. Barnes, 279. ® Imp. K. B. 260. 
* 1 T. R. 711. 1 Cromp. 148. 


Stat. 24 Geo. Il. c. 44. 94. PR H. 5 Jac. I. 
| » aplea 
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a plea of tender, with a profert in curid, the 
ſum tendered muſt be paid to the ſigner of 
the writs, who will give a receipt for it in the 
margin of the plea; and if not ſo paid, the 
plaintiff may conſider the plea as a n and 
ſign judgment *, 

The rule to bring money into court is s drawn 
up by the clerk of the rules, in term-time, or 
within a week after, on the motion-paper .and 
receipt being left with him as inſtructions; but 
after a week from the end of the term, there 
muſt be a zudge's order for drawing up the rule, 
which is granted of courſe, without a ſummons *. 
And the rule is commonly dran up with coſts, 


to be taxed by the maſter. But where the plain- 


tiff's conduct appeared to be oppreſſive, the 
court on motion diſcharged ſo much of the rule, 


for bringing money into court, as related to the 


payment of coſts :: And where the defendant, 


after action brought and before declaration, has 


tendered the ſum, which he afterwards brings 
into court, and offered to pay coſts up to that 
time, it ſeems but reaſonable that he ſhould not 
be liable to the payment of any further coſts. 


A copy of the rule is —_ annexed to the 


Imp. k. B. 268. a Imp. K. B. 260, 
* 1 Str. 638. t 4 Bur. 578. | 
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plea, or otherwiſe ſerved on the n 's at- 


8 torney. 


Bringing money into court is an | acknowledg- 


ment of the right of action, to the amount of 
the ſum brought in“; and therefore the plaintiff, 
on producing an office-copy of the rule, is en- 
titled to receive it at all events, whether he pro- 
ceed in the action or not, and even though he 


* - Bur. 2640. 2 T. R. 


275 © 

Y It has been doubted, 
whether the plaintiff can be 
nonſuited, after bringing mo- 
ney into court; but there 
ſeems to be little reaſon for 
ſuch a doubt, When money 
is brought into court, unleſs 
the plaintiff will accept of it 
with coſts, in diſcharge of the 


ſuit, it is conſidered as paid 


before action brooght, and 
ſtruck out of the declaration; 
and the action proceeds for 
the reſidue of the demand, 
in like manner as if it had 
been originally commenced 
for that only. 3 T. R. 657. 
And accordingly, the prac- 
tice of nonſuiting the plaintiff, 
after money paid into court, 


appears to be ſupported by 


be nonſuited *, or have a verdict againſt him“: 


many authorities. See 2 Salk. 
597. Pr. Reg. 250. Cal. 
Pr. C. P. 36. 6. C. Cal. 
temp. Hardw. 206. 2 Str. 
10%. 8. C. 41. 06 
7 T. R. 372. 2 H. Blac. 
374. It ſeems therefore, that 
after payment of money into 
court, there. may be a non- 
ſuit, a judgment as in caſe of 
a nonſuit, a demurrer to evi- 
dence, à plea puis darrein 
continuance ; in ſhort, that the 


. cauſe goes on ſubſtantially in 


the fame manner, as if the 
money had not been paid in 
at all, 2 H. Blac. 375. fer 
Eyre, Ch. Juſt. 

” 2Salk. 597. 2 Str. 1027- 
Caſ. temp. Hardw. 206. 8. 


C. Pr. Reg. 250. Cal. Pr. | 


C. P. . . | 
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And being an acknowledgment on record, the 
party can never recover it back again, though it 
afterwards appear that he paid it wrongfully *, 
But beyond the amount of the ſum brought in, 
bringing money into court is no acknowledg- 
ment of the right of a&ion?; and therefore if 
the plaintiff proceed further, it is at his peril. 
Where the declaration contains a count on a 
ſpecial contract, bringing money into court 
generally, is an admiſſion of the contract, ſo as 
to ſuperſede the neceſſity of proving it at the 
trial *; therefore in ſuch caſe, if. the defendant 
mean to deny the exiſtence of the contract, he 
ſhould pay money into court ſpecially, on the 
other counts of the declaration, ee 
When money is brought into court, the 
plaintiff either accepts of it with coſts, in diſ- 
charge of the ſuit, or proceeds in the action: 
ln the: former caſe, he ſhould take an office 
copy of the rule, and procure an appointment 
thereon from the maſter to tax the coſts, and 
ſerve the ſame on the defendant's attorney *; or 
in default thereof, it will be conſidered that the 


22 T. A. 048- 579. 5 T. R. 575. 2 H. 
IT. R. 464. and fee Blac. 374 Bryan v. Wil. 
T. R. 657. 4 T. R. 579. Lampen, M. 38 G. III. C. P. 
2 T. R. 275, 4 T. R. Imp. K. B. 259. 


Nn plaintiff 
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plaintiff intends to proceed in the action, to re- 
cover a larger ſum than that paid into court“. 
The coſts being taxed and demanded, the plain- 
tiff, if they are not paid, muſt proceed in the 
action, and cannot have an attachment ©; for 
the rule in this court is rongitzonal, and not, as 


defendant to pay the colts. | 
If the plaintiff proceed i in the action, the ſum 

brought into court is, by the terms of tlie rule, to 
be ſtruck out of the declaration, and paid out of 
court to the plaintiff or his attorney; and upon 
the trial of the iſſue, the plaintiff ſhall not be 
permitted to give evidence for the ſame: Ia 
ſuch caſe, if the plaintiff proceed to trial *, other- 
wiſe than for the non- payment of coſts, nl do 
not prove more to be due to him, than the ſum 
brought in, the plaintiff, on the rule being pro- 
duced , ſhall be nonſuited, or have a verdict 
againſt himt, and pay coſts to thedefendant*: But 

if more appear to be due to him, he ſhall have a 


dR.M. 31G.I. 4 T. Say. Rep. 196, 7. 2 Bur. 
R. 12, | 1 

© Str. 1220. 7 T. R. 6. f 5 Com. Dig. 20. 

4 Barnes, 283. Pr. Reg. 8 Caſ. temp, Hardw. 260. 
259. 8. C. 4 T. R. 10, 1 T. R. 
| © 2 Salk. 597. 2 8tr. 1027. 710. %s. contra. 
| n Caſ. temp. Hardw, 206. S. C. ISR gr 
| verdict 
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verdict for the overplus, and coſts . Where the 
plaintiff proceeds further, without going on to f 
trial, he ſhall have his coſts, to the time of 
bringing money into court; and the defendant 
be allowed his ſubſequent coſts*, After the 
defendant had brought money into court, the 
plaintiff proceeded to trial, and a juror being 
withdrawn by conſent, it was held that the plain- 
tiff was not entitled to coſts, up to the time of 
brioging the money into court. And where 
the defendants in ſeveral actions on a policy of 
aſſurance, paid money into court, which the 
plaintiff took out, without taxing the coſts at 
that time; and afterwards they entered into the 
common conſolidation rule; and the plaintiff 
was nonſuited, in the action that was tried; the 
court, we have ſeen , held that the latter was 
not entitled to the coſts in any of the actions, up 
to the time of paying money into court, 


1 temp. Hardw, 260. I T. R. 657. 
* 1 T. R. 629. e ® Au, 514 


196. centra. 
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CHAP. xXXVI. 


Of PLeAs to the JURISDICTION, claiming 
CoNUSANCE, and PLEAS in ABATE- 
MENT. 


"—_ General Order of Pleading is, 
1. To the Juriſdiction of the Court. 
2. To the Perſon, £ 
1. Of the Plaintiff: 
2. Of the Defendant. 
3. To the Count, £5 
4. To the Writ; and herein, 
1. To the Form: 
2. To the Action of the Writ. 
F. To the Action itſelf, in Bar thereof *. 


By this order of pleading, each ſubſequent 
plea admits the former: As when the defendant 
pleads to the perſon, he admits the juriſdiction 
of the court; when he pleads to the count, he 
admits the competency of the plaintiff, and his 
own reſponſibility ; when he pleads to the form 


Co. Lit. zog. Latch, 178. Gilb. C. P. 49. 
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of the writ, he admits the form of the count“; 

and in like manner of the reſt. | 
Pleas to the juriſdiction of the court are 

either in local or tranſitory actions. In local ac- 
tions, it is a good plea to ſay that the lands are 

ancient-demeſne, holden of the king's: manor ©; 
or that the cauſe of action aroſe in Wales*, or 
beyond the fſea*; or in a county-palatine ,, 
cinque-port t, or other exempt juriſdiftion *, In 
cjettment, the tenants in poſſeſſion cannot plead 
to the juriſdiction, without leave of the court! : 
and where ancient-demeſne is pleaded, there 
muſt be an affidavit, ſtating that the lands are 
holden of a manor, which is ancient · demeſne; 
that there is a court of ancient-demeſne, regu- 
larly holden ; and that the leſſor of the plaintiff 
has a freehold intereſt “. Oey 


Gib. C. P. 50. Keilw. 88, Kc. S. C. 3 Iuſt. 
© Herne, 7, 381. Raſtal, Cl. 7. but ſee Velv. 13, 13. 

101. Hans. 103. Thomp. 2. Carth. 109. 

3 Inſt. Cl. 8, 9. 1 Salk. 56. * Bro. Abr. tit. Conu/ance, 


2 Ld, Raym. 1418. 52. 1 Blac. Rep. 197. 
41 Will. 193. i 1 Barnard, K. B. 7, 
* 1 Salk. 80. 1 Show. 191. 352, 365, Andr. 368. 2 Str. 
8. C. 1120. 1 Blac, Rep. 197. 
f Raſtal, 419. Herne, 7. 3 Will. 51. 
43 Inſt. Cl. 14. | * 2 Bur. 1046, 
F 4 Inſt, 224.  Jenk. 190. ny 


Nin 3 In 


| 
[ 
1 


the cauſe of action accrued within a county- 


_ claiming it. 
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In tranſitory actions, it is ſaid', the defendant 
cannot plead to the juriſdiction of the court, 1 
unleſs the plaintiff by his declaration ſhew, that C( 


palatine, And even then, it muſt be averred in 
the plea, either that the defendant dwells in the 
county-palatine, or that he hath ſufficient goods 
and chattels there, by which he may be attached; 
otherwiſe the plea cannot be allowed, left a 
failure of juſtice ſhould enſue : and the defend- 
ant cannot in ſuch caſe demur to the declars - 
tion”, or move in arreſt of judgment ?. 


Of a nature very ſimilar to pleading to the 
juriſdiftion of the court, is claiming Coniſance 
or praying that the cauſe may be determined 
before an inferior juriſdiction : concerning which, 
it will be proper to conſider, the ſeveral ſorts of 
inferior juriſdictions; in what caſes conuſance 
may be claimed ; and the time and manner of 


1.4 Inft. 212, 213. 1 Sid. 8. C. x” | 
103- Carth. 109. Gilb. C. Carth. 11. Comb. 30,48. 
P. 191. 1 Bac. Abr. 560, S. C. and ſee Comb. 115, 

„ Carth. 355. ? Gilb. C. P. 191. 1 Bac, 

? Ja. 35+ 5 Mod. 144. Abr. 560. 1 Rol. Abr. 489. 


There 
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There are three ſorts of inferior jutriſditions?, 
The firſt is to bold pleas, which is merely 2 
concurrent jutiſdiction; and can neither be 
claimed nor pleaded. The ſecond is a general 
conuſante of pleas ; which, being intended for 
the benefit of the lord, may be claimed by him, 
though it cannot be pleaded by the defendant. 
The third is conuſance of pleas, with exclufive 
words; as where the king grants to a city, that 
the inhabitants ſhall be ſued within the city, and 
not elſerwbere: This being an exempt juriſdiction, 
may be either claimed or pleaded", Hence it 
is a general rule, that wherever the defendant 
can plead to the juriſdiction of the court, there 
the lord of the franchiſe may claim conuſance, 
but not vice verſd. 

The privilege of claiming conuſance. is con- 
fined to courts of record *, and local actions; 
except where the defendant is a member of the 


Univerſity of Oxford or Cambridge”. And it 


4 Palm. 456. Hardr, 509. 52. 1 Blac. Rep. 197, 
2 Ld. Raym. 836. x Salk. * Gilb. C. P. 193. 
148. 3 Salk. 79. 12 Mod. * 2 Inſt. 140. | 
643. S. C. 14.656. 10 Mod. * 4 Inſt. 213. 1 Sid. 103. 
126. Vin. Abr. tit. Conu/ance, * Gilb. C. P. 193. 1 Bac. 
589. Abr. 560. 
e Bro. Abr. tit. Conuſance, 
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is alſo confined to ſuch actions as were in eſſe 
at the time of the grant”, and does not extend 
to thoſe created ſince, by act of Parliament; 
except where a common law action is given 
againſt a perſon by another name, as debt againſt 
an adminiſtrator . Neither ſhall this privilege 
be allowed, where the franchiſe cannot give a 
remedy , and there would conſequently bg a 
failure of juſtice*; as in replevin*, guare impedit*, 
waſte, &c. or where the lord is a party, and the 
plea is to be holden before himſelf *, or the de- 
fendant is a ſtranger, who hath nothing within 
the franchiſe *; or laſtly, where the plaintiff is 
a privileged perſon, as an attorney or officer of 
the court. But conuſance may be claimed by a 
defendant, in cuſtody of the marſhal . 
Conuſance of pleas mult be claimed aſter ap- 
pearance i, and before imparlance ®, in the firſt 


' » 14 Hen. IV. 20. b. 30g. Vin. Abr. tit. Cen- 
* Id. 22 Ed. IV. 22. ance, 592. Bendl. 233. cont. 


Y 2 Vent. 363. Bro. Abr. tit. Cangſanct, 

= Hardr. 507. 50 1 Salk. 2. Gilb. C.P.195. - 

* 2 Inſt, 140, & Comb, 319. 

d Dalis, 12. h 1 Sid. 103. 1 Show. 352, 

© Hen. VI. 18, 19, 20, 10 Mod. 125. 1 Barnard. 
21. Hob. 87. K. B. 66. 2 Wilſ. 411. Vin. 

4 22 Aſſ. 83. 1 Rol. Abr. Abr. tit. Conu/axce, 590. Gilb. 
493+ X Ci. P. 196. 


0 3 Lacs 149. Lit. Rep. 
inſtance, 
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inſtance, or on the very firſt day the party hath 
in court; even upon the return-day of the writ, 
if the cauſe of action appear therein i if not, 
then upon the. firſt day given upon the declara- 

tion . As for inſtance, in treſpaſs by original, 
where place is named, or præcipe quod reddat, 
where land is demanded, conuſance muſt be 
claimed upon the return-day of the writ; be- 
cauſe in theſe caſes, the writ ſtates where the 
cayſe of action ariſes *, But in debt or detinue 
tis otherwiſe: far it does not appear, till the 
plaintiff has counted, where the contract or ob- 
ligation was made ; and therefore: till then, the 
lord need not make his claim i. So in replevin, 
the place where the cattle were taken does not 
appear, till the plaintiff has counted, if it be 
between ſtrangers: but if a replevin be ſued. 
againſt the lord of the franchiſe himſelf, there 
the lord's claim would come too late after the 
count ; becauſe the law intends, that he knew 

the place of taking, being himſelf a party, and 
ſo, by not demanding his privilege on the writ, 
| he gives the court ſeiſin of the cauſe: For the 
lord muſt uſe no delay . 


i 2 Will, 413. 10 Mod. 127. 
* 5 Bur, 2823. . ® 5 Bar, 2823. 
As 
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As to the manner of making the claim, it is 
holden, that conuſance may be claimed by the 
lord of the franchiſe in perſon, or by his bailiff 


or attorney": If it be claimed by attorney, the 


warrant of attorney muſt be produced in court, 
and filed*, The grant of conuſance muſt alſo 
be produced /, or an exemplification of it under 
the great ſeal*; and if the grant was before 
time of memory, an allowance muſt be ſhewn 
in the King's Bench, or before juſtices in Eyre“. 
Upon a claim made by the Univerſity of Oxford 
or Cambridge *,” there muſt be likewiſe, in ad- 
dition to the grant, an exemplification of the 
ſtatute confirming it; together with an affidavit 
of the defendant's reſidence *®. The claim itſelf 
muſt be entered upon a roll”; and after ſtating 
the ſeveral proceedings that have been had in 


wn 3 we 7 Vs Sy Tr www Hy MH . LO A LON aA 


Bro. Abr. tit. Conu/ance, 
50. 12 Mod. 644, 666. 

o Palm. 456. 1 Sid, 103. 
1 Lev. 89. 

P 12 Mod. 644. 1 Blac. 
Rep. 454 

4 5 Bur. 2820. 

r Keilw. 189, 190. 1 Sid. 
103. 1 Salk. 183, 1 Id. 
Raym. 427, 8, 475. S. C. 

Gilb. C. P. 195. but ſee Bro. 


Abr. tit. Conu/ance, 51. 

* 10 Mod. 126. 1 Blac. 
Rep. 454. 

t 13 Eliz. c. 29, 

1 Barnard. K. B. 49, 
65. 2 Str. 810. 2 Wilſ. 311. 
1 Blac. Rep. 454. 5 Bur. 
2820. 

Comb. 319. 1 Barnard. 
K. B. 65. 2 Str. 810. 


the 


Pe 
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the cauſe, muſt ſet forth the grounds upon which 
it is made, with great preciſion”. It may be 
demurred to; or the facts therein alleged may 
be controverted by pleading *. If allowed, a 
day is given, upon the roll, for the lord of the 
franchiſe to hold his court; and the parties are 
commanded to be there on that day . But the 
record ſtill remains in the court above; and a 

_ tranſcript only is ſent down to the court below *: 
ſo that if juſtice be not done there, as if the 
defendant be a ſtranger, and has nothing within 
the franchiſe, by which he can be ſummoned, 
or if the judge miſbehave himſelf, &c. the 
plaintiff ſhall have a re-ſummons*, upon the 
record in the court above, And if a re-ſum- 
mons iſſue, upon failure of right in a franchiſe, 
the lord of the franchiſe ſhall never afterwards 
have conuſance of that plea *. 


—— 
Pleas in abatement to the perſon of the plain- 
/if, are either that he is not in exiſtence, (being 


v 2 Wilf, 409, 10, * 74. Jenk. 31. | 
* Jad. Comb. 319. * 1d. Hardr. 407. but ſee 
Y 2 Ld. Raym. 836, 7. Vin. Abr. tit. Conu/ance, 589. 
12 Mod. 644. 3 Salk. 79. 10 Mod. 127. 
8. C. o Jenk. 34. 


only 


556 OF PLEAS IN ABATEMENT, 


only a fictitious perſon ©, or dead*,) or elſe that 
being in exiſtence, he is an alien-enemy *, at- 
tainted of treaſon or felony ', outlawed upon 
meſne or final proceſs *, under a premunire®, 
excommunicated *, or convicted of popiſh re- 
cuſancy . Where the cauſe of action is ſor- 
feited, as by the plaintiff 's being an alien- 
enemy ', attainted *, or outlawed for felony”, 
there his diſability may be pleaded in abatement 
or in bar; but otherwiſe it can only be pleaded 
in abatement. | n 
Pleas in abatement to the perſon of the de. 
fendant, are that he is privileged, as an attorney 
or officer of the court ?; under the king's pro- 
tectionꝰ; or an infant*, when ſued as heir on 
the obligation of his anceſtor, &c.; in which 


latter caſe, the paro/ ſhall demur, or proceedings 


be ſtayed, till he come of age. 


© Aſt, Ent. 10. 3 Inſt. Cl, b Co. Lit. 129. b. 
89. | i Lutw. 17. 3 Inſt. Cl. 18. 
4 Aſt. Ent. 8. 3Inſt. Cl, * 3 Inſt. Cl. 20. 1 Str. 520. 
96: Ut... Co. Lit. 129. b. 

* Lutw. 34. 3 Inſt. Cl. 16. * Bro, V. M. 252. 
Alien- enemy is a good plea in * Co, Lit. 128. b. Giſb. 
bar to the action. 6 T. R. C. P. 200. 

© 1 Lutw, 639. 


23» 35+ 
f Carth. 137, 8. P 2 Bro. Ent. 106, 


„ Lutw. 6, 1329. 3 Inſt. _ 4 Raſtal, 360, 362, 379- 
— 23. &. Bro. R. 195. 


Under 
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Under the head of pleas to the perſon, may 
alſo be included Coverture, in the plaintiff or 
defendant* ; or that the plaintiffs or defendants, 
ſuing or being ſued as huſband and wife, are 
not married*; or any other plea for want of 
proper parties, as that there is an executor *, ad- 
miniſtrator , or other perſon “, not named, who 
ought to be made a co-plaintiff or co-defendant. 
We have already ſeen, that if an action be 
brought for a torr, by one of ſeveral joint -· te- 
nants or tenants 'in common *, or againſt one of 
ſeveral partners, upon a joint contraQ?, the de- 
fendant muſt plead in abatement, and cannot 
otherwiſe take advantage of the objection. It 
ſhould alſo be obſerved, that if an action be. 
brought againſt a carrier in ca/e, on the cuſtom 
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r AR. Ent 9. 3 Inſt. Cl, 
70. If the plaintiff take huſ- 
band, after ſuing out the writ, 
and before the declaration, 
the defendant cannot give the 
coverture in evidence under 


„3 Inſt, Cl. 53. Raſta, 
324. ä 
w 3 laſt. Cl. 53. 119. x 


Lutw, 696. 
* Ante, 10. And ſee 1 Salk. 


32, 290, 2 Str. 820, 


the general iſſue, but muſt 
plead it in abatement. 6 T, 
R. 265. | | 

* 1 Lutw. 23. 3 Inſt. Cl. 71. 

t 4 Inſt. Cl. 69. | 

% . 5 1. Raſtal, 325. a, 


Y Ante, 9. But ſee 2 Mod. 
279. 3 Mod. 321. 2 Salk. 
440. Show. 29, 101. 3 Lev. 


258. Carth. 58. 8. C. Gilb. 


Evid. 189. 


of 
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of the realm, for not ſafely carrying goods, the 
defendant may plead in abatement, that his 
partners ought alſo to have been ſued : Or if 
an action of debt be brought on the ſtatute 
9 Ann. c. 14. to recover back money won at 
play, he may plead in abatement, that the money 
was due from others not named, as well as from 
himſelf'. In a plea in abatement, that another 
perſon ought to have been ſued with the defend- 


ant, it is not neceflary to lay a venue: Andif 


it be pleaded that ſuch other perſon is alive, to 
wit in Spain, it will be conſidered as * 
without any venue. 
Pleas in abatement of the count can only be 
pleaded in actions by original writ z and are for 
ſome uncertainty, repugnancy, or want of form*, 
not appearing on the face of the writ, or elſe 
for ſome variance therefrom *. 

Pleas in abatement of the writ are, e ** for 
matter apparent on the face of it, or for matter 
dehors *, exiſting at the time of ſuing out the 
writ, or ariſing aſterwards . To the form of 


* 6 T. R. 369. ſed wid * Reg. Pl. 277, 8. 


ante, 10. * Gilb. C. P. 51. 
* 7 T. R. 257. . f See Com. Dig. tit. Abate- 
Id. 243. Ante 333. (). ment (H). 
63 Inſt, Cl. 62 


the 
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the writ they are, for ſome apparent uncertainty, 
repugnancy, or want of form®; variance from 
the record, ſpecialty, &c.; wiſnomer* of the 
plaintiff or defendant ; or, in actions by original 
writ, the omiſſion or mitake of the defendant's 
additien *, that is, of his eſtate, degree, myſtery, 
or place of abode. But the plaintiff may ſue 
the defendant, either by the addition of his 
degree or myſtery'; and may name him of the 
place where he lately dwelt “. 

Pleas in abatement to the aZion of the writ 
are, that the action is miſcqnceived® ; or was 
prematurely brought, before the cauſe of it 
aroſe*; or that there is another action depend- 
ing for the ſame cauſe?. It is ſaid, in one caſe d, 
that the pendency of a prior action for the ſame 
cauſe may be pleaded in bar. to a ſecond action; 
but it cannot be pleaded in abatement. This 
however muſt be underſtood with reference to 


| © Lutw, 25. 3 Inſt, Cl. 536. 2 Str. 816, 2Ld. Raym. 
49, 54» 66, &c. 1541. S. C. 

> laſt. Cl. 43, &c. ® 2 Str. 924. 

Lutw. 10. Aſt. Ent. i. 23 loſt. Cl. 120, &c, 
3 Inſt, Cl. 79, &c. but ſee 2 * Lutw. 8, 13. z Inſt, Cl. 


Str. 1218. | 56. Forteſ. 334. 
& Stat. 1 Hen, V. c. 5. ® Lutw. 33. 3 Inſt, Cl. 
3 Inſt. Cl. 92. 111. 


1 8 Mod. 51, 52. 1 Str. 4 Say. Rep. 216. 
15 the 
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the particular caſe of a qui tam action, and not 
as a general rule applicable to all caſes, 


The general requiſites of a plea in abatement 
are, that it ſhould be certain to every intent, 


give the plaintiff a better writ*, and have an 


apt and proper beginning and concluſion: For 


it is the beginning and concluſion that make the 


plea*. Pleas to the juriſdiction of the court 


muſt be pleaded in perſon ©; and in pleading 
them, the defendant muſt make but half de- 
fence ” : but pleas in abatement may be pleaded 
by attorney, and with full defence “. Where 
the defendant pleads to the writ, for matter ap- 
parent, he ſhould begin his plea, by praying 


judgment of the writ, and conclude it in the 


ſame manner * ; but where the plea is for mater 
dehors, as a non- tenure, or the like, 
there he ſhould conclude it only in this manner ?, 


Co. Lit. 303. a. Cro. * Gilb, C. P. 188. Co. Lit, 


Jac. 82. 3 Lev. 67. 127. | 
s Brownl. 139. v Lutw. 7. Wheatley v. 
t 1Sid. 189. 1 Vent. 136. Cudmerſon, M. 15, Geo. II. C. 

Comb. 106, 7. | 

S. C. 1 Ld. Raym. 593. 23 Geo. III. K. B. 

1 Salk. 210. S. C. 12 Mod. Moor, 30. Dalis. 33. 8. 


10 Mod. 112, 192, C. Reg. Pl. 273. Lutw. 11. 


$33» 
210. 12 Mod. 525. 
1 Gilb. . P. 187. * Same caſes. 


A plea 


1 Show. 4. P. Thomp/on v. Stockdale, H. 


OF PLEAS IN. ABATEMENT 561 
A plea of miſnomer of the defendant; beginning 
* And tbe ſaid Richard; ſued by the name of 
Robert, &c.“ is bad *, In pleading to the juriſ- 
dition, the defendant ſhould conclude his plea 
by praying Judgment, if the court will take fur- 
ther cognizance of the ſuit *, In pleading to the 
perſon, the concluſion is, whether the defendant 
ought to anſwer, or the plaintiff to be anſwered® ; 
or if excommunication, or other temporary diſ- 
ability, be pleaded, that the plaint may remain 
without day, until, &c. In pleading to the 
writ or count, if the action be by original, the 
plea ſhould conclude, by praying judgment of the 
writ or count, and that the ſame may be quaſhed®. 
But if the action be by Bill, the plea ; ſhould 
conclude, by praying judgment of the Bill, or of 
the bill and declaration, (for they are the ſame 
thing,) and not of the declaration only?. A 
plea of miſnomer, praying judgment if the bill; 
and that the ſame may be quaſhed, is ill on ſpecial 
demurrer *, | 
TH 487. 45 Mod. 132. 
»Latch, 78.  * 1d. 5 Mod. 144. 12 Mod. 
d 14. ibid. Lit. $ 195, Kc. 133. 8. C. 10 Mod. 192; 


© 3 Lev. 240. Lutw. 19. 210. 
3 Inft, Cl. 18. 1 Str. 521. 5 | f 3 Fo R, 185. 


e, 


Pleas | 
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Pleas to the juriſdiction of the court i, (except 
antient demeſne*,) and pleas in abatement, 
ought to be pleaded before a general imparlance; 
and they muſt be pleaded within four days inclu- 
Ave“ after the delivery, or filing and notice, of 
the declaration! ; unleſs the declaration be deli. 
vered or filed after term, or ſo late in the term, 
that the defendant is not bound to plead to it that 

| term; in both which cafes, the defendant may, 
| within the firſt four days incluſive of the next 
term, plead to the juriſdiction of the court, or in 
abatement, as of the preceding term *. If ſuch a 
plea be pleaded after a general imparlance, the 


5 Dyer, 210. b. in margin, k 1 T. R. 277. 5 T. R. 


T. Raym. 34 I Keb. 137. 210. 
8. C. Gilb. K. B. 317, 344 11 Mod. 2. 2 Str. 1192. 


Gilb. C. P. 183, 184, 187. 
4 Bac. Abr. 28, 9. 

d Dyer, 210. b. in margine, 
Latch, 8 3. Cro. Car. 9. Sty. 
Rep. 90. Vin. Abr. tit. Co- 


nuſance, p. 591. 


1 Will. 23. S. C. 2 Su. 
1268. 1 T. R. 277, 689. 
7 T. R. 298. And fee Gilb. 
. P, 52. Pr. Reg. 3. Cal. 
Pr. C. P. 23. S. C. Pr. Reg. 
286. Caſ. Pr. C. P. 63. S. C. 


12 Keb. 143. 1 Mod. 14. But ſee Sty. P. R. 458, 468. a} 
1 Vent. 184. 1 Lutw. 23. R. E. 5 Ann. (a). 1 T. R. in 
Sty. P. R. 465. Gilb. K. B. 278, 9. from whence it ſhould m 

44+ R. E. 5 Ann. (a). R. T. ſeem, that they ought to be th 
5 & 6Geo. II. (5). 1 Str. 523. pleaded, before the rule for of 
4 T. R. 520. 6 T. R. 369. pleading is expired. 
7 'T. R. 447» (4). Barnes, m I Salk, 367. Gilb. K. B. 5 


224» 334» 


plaintiff, 
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plaintiff, we have ſeen*, may either ſign judg- 
ment, or apply to the court by motion to ſet it 
aſide, or he may demur thereto, or alledge the 
imparlance in his replication, by way of eſtoppel, 
And if it be not delivered, or left in the office, in 
due time, it is not to be received, whether a rule 
to plead be given or not. And Sunday, or any 
other day on which the court does not fit, is to be 
accounted as one of the four days, unleſs it hap- 
pen to be the laſt”. 

Before the ſtatute for the 3 of the 
law, where the defendant pleaded a foreign plea, 
he was obliged to verify it by affidavic?. And 
now, by that ſtatute *, ©* No dilatory plea ſhall 
te be received in any court of record, unleſs the 
te party offering ſuch plea do, by affidavit, prove 
tt the truth thereof; or ſhew ſome probable mat- 
© ter to the court, to induce them to believe 
e that the fact of ſuch dilatory plea is true.” 


u Ante, 384, f. But it there 7 T. R. 298. 
appears, that after a ſpecial 7 R. E. 5 Ann. (a). 1 T. 
imparlance, the - defendant R. 279. 3 T. R. 642. 5 T. 
may plead in abatement, R. 210. 
though not to the juriſdition 4 2 Lil. P. R. 299. Sty. 
of the court. Rep. 435. Carth. 403. 
1 Lil. P. R. 3. R. E. 5 Mod. 335. 8. C. 
5 Ann. (a). 1 T. R. 278, 9. 14 & 5 Aun. e. 16. 5 11. 
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The affidavit required by this ſtatute, may be 
made by the defendant himſelf, or a third per- 
ſon *; and as the ſtatute only requires probable 
cauſe, there does not ſeem to be any neceſſity for 
an affidavit, where the plea i is for matter appa- 
rent, as want of addition*, &c. Vet where the 
defendant pleaded, after oyer of the original, that 
it was not returned, the court ſet afide the plea, 
for want of an affidavit of the truth of it. 

A plea in abatement ſhould'be ſigned by coun- 
ſel; and filed in the office of the clerk of the 
papers, with an affidavit that the plea thereto an- 
nexed is true in ſubſtance and matter of fact“. 
And if the plea be not filed in due time, or if 
there be no affidavit annexed of the truth of it, 
the plaintiff may conſider it as a nullity, and ſign 
judgment “; or the plaintiff may move the court 
to ſet it aſide . 8 

When a plea in abatement is regularly 10 in, 
the plaintiff muſt reply to it, or demur. If he 


s Pr. Reg. 6. Barnes, © FA, 2 Str. 705, 738. and ſee 
S. C. and ſee Append. Chap. 1 Chap. XXVI. [B.] 


XXVI. La.) ” T. R. 277, 68g. 5 T. 
t Pr, Reg. 5. | R. 210. 7T.R. 298. 
u Str. 639. 2 Ld. Raym. *1 Str, 638. Say. Rep. 
1409. S. C. | 19, 293+ 3 Bur. 1617. 
reply, 
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reply, and an iſſue in fact be thereupon joined, and 
found for him, the judgment is peremptory, guod 
recuperet? ; but if there be judgment for the 
plaintiff, on demurrer to a plea in abatement, or 
replication to ſuch plea, the judgment is only inter- 
locutory, quod reſpondeat ouſter *: In the latter caſe, 
the defendant has in general four days time to 
plead ; but this is in the diſcretion of the court *, 
and they will ſometimes order him to plead in- 
ſtanter, or on the morrow. Aſter a judgment of 
reſpondeat ouſter, it is ſaid, there can be no plea 
in abatement; for if it were allowed, there would 
be no end of ſuch pleas* : But this muſt be un- 
derſtood of pleas in abatement in the ſame degree, 
as popilh reculancy and outlawry *, being both to 
the perſon ; for the defendant may plead to the 
perſon of the plaintiff, and if that be over-ruled, 
he may afterwards plead to the form of the 
writ !“. 

The judgment for the defendant, on a plea in 
abatement, whether it be on an iſſue in faFor in 
law, is that the writ or bill be quaſhed*; or if a 


7 Gilb. C. P. 53. 2 Will, 12 Mod. 230. 
367. © Hetl. 126. 
4 Com. Dig. tit. Abatement, 
p. 66. cites Th. D. I. x. c. i. 
d 4 Bac. Abr. gi. Giib, Gilb. C. P. 52. 
C. P. 186. 2 Saund, 40, 41. 


003 temporary 
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temporary diſability or privilege be pleaded, as 
excommunication, or the king's protection, in- 
fancy, &c. that the plaint remain without day, 
until, Sc. On an iſſue in fact, the defendant is 


entitled to cots; but not on an iſſue in law“. 


12 Ld. Raym. 992. 1 Salk, 194. S. C. 
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CHAP, XXVII. 


of PLEAs in Bar; and Norieꝝ of 
SET-OFPF. 


LEAS in bar are calculated to ſhew, either 
P that the plaintiff never had any cauſe of 
action, or if he had, that it is diſcharged, by ſome 
ſubſequent matter. 

In actions upon contracts, the grounds of de- 
fence are, that there was no contract between the 
parties, in point of fact; or if there was, that it 
was void or voidable, in point of law: Or if there 
was a good and valid contract, that it has been 
performed; or if not, that there is ſome legal 
excuſe for the non- performance of it. Upon 
theſe grounds, it will appear that the plaintiff 
never had any cauſe of action; or admitting 
that he had, it may be diſcharged by ſome ſubſe- 
quent matter, as by accord and ſatisfaction, arbi- 
trament, releaſe, &c, In actions for wrongs, the 
defendant may ſhew, that the plaintiff never had 
any cauſe of action, by denying the charge, or by 
juſtifying or exculing it; or he may diſcharge the 

O 0 4 action, 
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action, by means ſimilar to thoſe in actions upon 
contracts, | 


Conſidered with reference to the declaration, 


pleas are in denial, or confeſſion and avoidance, 
of the cauſe of action; or they conclude the 
plaintiff by matter of eſtoppel *. Pleas in denial, 
are of the whole, or a part of the declaration; 
and in avoidance, they are by matter precedent, 
which ſhews the plaintiff never had a cauſe of 
action, and is called an avoidance in law, or by 
matter ſubſequent, which diſcharges the cauſe of 
action, and is called an avoidance in fact. 


When the defendant means to deny the whole 


charge contained in the declaration, or that which 
conſtitutes the giſt or foundation of the action, 
he ſhould plead the general iſſue; as, in aſſump- 
fit, non aſſumpſit ; in debt on ſimple contract, nil 
debet; in debt on ſpecialty, non eft factum; in 
debt on record, nul tiel record; in detinue, non 
detinet ; and in treſpaſs vi et armis, and treſpaſs 
on the caſe, not guilty, 

In aſſumpfit, the general iſſue is proper, where 
there was either no contract between the parties, 


* 5 Hen. 7,14. 1 Leon, 5 Hen. 7. 14. 
77. Sav. 96. | | 
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or not ſuch a contract as the plaintiff has declared 
on. And the defendant may give in evidence 
under it, that the contract was void in law by co- 
verture*®, gaming *, uſury *, &c., or voidable by 
infancy , dureſs, &c.; or if good in point of law, 
that it was performed, by payment! or otherwiſe, 
or if unperformed, that there was ſome legal excuſe 
for the non- performance of it, as a releaſe or diſ- 
charge before breach, or non-performance by the 
plaintiff of a condition precedent, &c, This ſort of 
evidence will ſhew that the plaintiff had no cauſe 
of action. But if he had, the defendant may give 
in evidence, under the general iſſue, that it was 
diſcharged by an accord and fatisfaQtion®, arbitra- 
ment, account ſtated, releaſe ', foreign attach- 
ment, or former recovery for the ſame cauſe *, 
&c. In ſhort, the queſtion in aſſumꝑfit, upon the 
general iſſue, is whether there was a ſubſiſting 
debt, or cauſe of action, at the time of commen- 


© 12 Mod. 101. 394 | 
41 Ld, Raym, 87. 1 Salk. 1 Ld. Raym. 566. 12 
344. Carth. 356. 5 Mod. 170. Mod. 376. S. C. 


12 Mod. 97. S. C. Gilb. C. P. 64. 9 
* 1 Str. 498. 106, 7. | 
f 1 Salk. 279, j 1 Salk. 280. 


* 1 Ld. Raym. 217, 566. * 2 Str. 733. 
12 Mod. 376. S. C. 1 Salk, 


* 


- 


$70 OF THE GENERAL ISSUR, 


cing the ſuit', But matters of law ®, in avoid- 
ance of the contract, or diſcharge of the action, 
are uſually pleaded. And it is neceſſary to plead 
a tender, ſet- off, or the ſtatute of limitations , 
&c. 5 

In covenant, there is, properly ſpeaking, no 
general iſſue; for though the defendant may 
plead non eff factum, as in debt on ſpecialty, yet 
that only puts the deed in iſſue, and not the 
breach of cavenant: and non infregit conven- 
tionem, to a negative covenant, has been holden to 
be a bad plea*. In this action therefore the de- 
fendant muſt ſpecially controvert the deed, or 
ſhew that he has performed the covenant, or is 
legally excſed from the performance of it; or 
admitting the breach, that he is diſcharged by 
matter ex poſt facto, as a releaſe, &c. 


1 Doug. 106, 7. 

= Hob. 127. 2 Vent. 295. 
Formerly, matters in diſ- 
charge of the action muſt have 
deen pleaded ſpecially. 1 Ld. 
Raym. 566. 12 Mod. 376. 
S. C. Afterwards, a diſtinc- 
tion was made between ex- 
preſs and implied aſſumpits : 
In the former, thele matters 
were ſtill required to be 


pleaded, but not in the latter. 


Vin. Abr. tit. Evidence, Z. a. 
1 Salk. 280. Gilb. C. P. 65. 
At length, about the time of 
Ld. Holt, they were uni ver- 
ſally allowed to be given in 
evidence, under the general 
iſſue, 1 Ld. Raym. 217, 
566. 12 Mod. 376. S. C. 

" 1 Ld, Raym. 153. 

i Lev. 183. 3 Lev. 19. 


In 
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In debt on ſimple contract, nil debet is a good 
plea, or, in actions by executors and adminiſtra. 
tors, non detinet, in all cafes where nothing was 
due to the plaintiff, at the time of commencing 
the action ꝰ: And under this plea, the defendant 
may. not only put the plaintiff upon ſhewing the 
exiſtence of a legal contract, but he may give in 
evidence the performance of it, or offer an excuſe 
for its non-performance. He may alſo give in 
evidence, under this plea, a releaſe, or other mat- 
ter in diſcharge of the ation*: And it has even 
been holden, that, as the plea i is in the preſent 
tenſe, the ſtatute of limitations may be given in 
evidence under it”: But in debt for rent, on an 
indenture of leaſe, if the defendant plead nil deber, 
he cannot give in evidence, that the plaintiff had 
nothing in the tenements; becauſe, if he had 
pleaded that ſpecially, the plaintiff might have 
replied the indenture, and eftopped him. And 
in debt qui tam, the defendant was not allowed to 
give in evidence, on nil debet, a former recovery 
againſt him, by another perſon, for the ſame cauſe*, 


vo Com. Dig. tit. Pleader, 434, 443+ nb. contra. 
(2 W. 16.) | 1 Ld. Raym. 153. 
41 Ld. Raym. 566. 12 * 1 Salk. 278. 
Mod. 376. S. C. 1 Ld, * 1 Str. 701, 2. 
Raym, 394. S. P. Cilb. Deb, 


6 In 
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In this action alſo; as in afſumpht, a tender and 
ſet · off muſt be ſpecially pleaded. 

Where a ſpecialty is but inducement to the 
action, and matter of fact the foundation of it, 
there nil debet is a good plea ; as in debt for rent 
by indenture, for the plaintiff need not ſet out the 
indenture: ſo in debt for an eſcape *, or on a d. 
vaſtavit againſt an executor ", the judgment is 
but inducement, and the eſcape and devaſtavit 
are the foundation of the action. But where the 
deed is the foundation, and the fact but induce- 


ment, there nil debet is no plea; as in debt for a 


penalty on articles of agreement *, or on a bail- 
bond“. | 

It ſometimes happens, that inſtead of plead- 
ing the general iſſue of nil debet to the whole de- 
claration, the defendant, for greater certainty, 
will ſele& and deny ſome particular fact, neceſſary 
to maintain the action; as the demiſe in debt for 
rent on a parol leaſe, to which he may plead non 
demifit ?; but he cannot plead this plea, in debt 
for rent on an indenture * ; and it is ſaid, that rien 


» 2 Salk, 565. 382. S. C. | 

v x Saund. 219. Cart. 2. * Id. Fort. 363, 367, 
w 2 Id. Raym. 1500, Gilb. Debt, 438. 

2 Str. 778. 1 Barnard, K. d. 436. 

B. 15. 8 Mod. 106, 323. | 
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en arrere is not a good plea, without concluding 
et iffint nil debet *. 

In debt on bond, or other ſpecialty, the gene- 
ral iſſue of non ef factum is good, in all caſes 
where the deed was not executed, or varies from 
the declaration*. And the defendant may give 
in evidence under it, that the deed was void 
at common law 46 initio*, being obtained by 
fraud, or made by a married woman, lunatic*, 
&c. or that it became void after it was made, and 
before the commencement of the actionꝰ, by 
eraſure, alteration, cancelling, &c.; or that it was 
delivered as an eſcrow i, to a third perſon. But 
he cannot give in eyidence, under the general 
iſſue, that the deed was voidable*, by infancy, 
dureſs, per minas *, &c. or that it was void by act 
of parliament*, as by the 23 Hen. VI. c. g. re- 
lating to ſheriffs' bonds, or by the ſtatutes of 
uſury *, or gaming, &c. In thele caſes, there- 


* Gilb, Debt, 440. cites *2 Rol. Abr. 683. I. 5. 
Bro. Dette, 113. Keilw. 153. T. Raym. 197. Mod. Cab 
Com. Dig. tit. Pleader, 217. 
ae 135 Co. 119. a. Gilb. Debs, 
5 Co. 119. and ſee 437. 2 Salk. 675. 1 Id. 
2 Will. 341, 347. Ray m. 315. 8. C. 
42 Str. 1104. z laſt. 462, 3. 
* 5 Co. 119. b. Sav. 71. 15 Co. 119. a. 
Jſemb, contra. * 1 Str. 498. 


ſore, 
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fare, the defendant muſt plead ſpecially: So he 
muſt plead payment, at or after the day, perform- 
ance, or any matter in excuſe of performance, | as 
non damnificatus to a bond of indemnity, no award 
to an arbitration-bond, or to a bail-bond, no 
proceſs to arreſt the defendant', xc. He muſt 
alſo plead ſpecially, in diſcbarge of the action, a 
tender, ſet · off, ſatisfaction, former —_— 
releaſe, &c. | 

In debt on record, the general iſſue of oa tiel 
record is proper, where there is either no record 
at all, or one different from that which the plain- 
tiff has declared on”, But as this plea only goes 
to the exiſtence of the record, the defendant muſt 
plead payment, or any matter in diſcharge of the 
action. 
In detinue, the TROUT may give in 8 
under the general iſſue of non detinet, a gift from 
the plaintiff; for that proves he detaineth not the 
plaintiff's goods“. But he cannot give in evi- 
dence, that the goods were pawned to him for 
money, which is not. paid; but he muſt plead 
It. 

In treſpaſs to perſons, the general iſſue of not 
guilty may be properly pleaded, if the defendant 


1 Say. Rep. 116, u Co. Lit. 283. 
n Gilb. Debt, 444. 3 Mod. 41. : 
| | committed 
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committed no aſſault, battery, or impriſonment, 
&c.; in treſpaſs to perſonal property, if the plain- 
tiff had no property in the goods; and in treſ- 
paſs to real property, if he was not in poſſeſſion of 
the land, &c. And liberum tenementum, or other 
evidence of title or right to the poſſeſſion, may 
be given in evidence, under the general iſſue *, 
But regularly, by the common law, matter of 
excuſe or juſtification muſt be Specially pleaded ?; 
28 in treſpaſs to perſons, ſon aſſault demeſne ; or 
in treſpaſs to real property, a licence *; that the 
beaſts came through the plaintiff's hedge, which 
he ought to have repaired; or, in reſpect of a- 
rent-charge, common, or the like*, And the 
defendant muſt plead ſpecially a releaſe, or other 
matter in di/charge of the action.. But in 
actions againſt juſtices, &c. and in various other 
caſes, the defendant, by act of parliament, is al- 
lowed to plead the general iſſue, and give the 
ſpecial matter in evidence. 

In actions upon the caſe, the defendant, upon 
the general iſſue of not guilty, may not only put 


Andr. 108. „T. R. 354. contra. 

P Co. Lit. 282, 3. 2 Rol. Co. Lit. 283. 
Abr. 682. 12 Mod. 120. 3 Bur. 1353. 
4 Hob. 174, 5. but ſee Co. Lit. 283. 

21 Hen. VII. 28. a. per Rede, 
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the plaintiff upon proof of the whole charge 
contained in the declaration, but may offer any 
matter in excuſe or juſtification of it; or he 
may ſet up a former recovery, releaſe, or ſatiſ- 


faction : For an action upon the caſe is founded 


upon the mere juſtice and confcience of the 
plaintiff's caſe, and is in the nature of a bill in 


equity, and in effect is ſo; and therefore ſuch 4 


former recovery, releaſe, or ſatisfaction need not 
be pleaded, but may be given in evidence : Since 


whatever will, in equity and conſcience, accord- 


ing to the circumſtances of the caſe, bar the 
planciff 's recovery, may, in this action, be given 


in evidence by the defendant; becauſe the plain- 


tiff moſt· recover upon the juſtice and conſcience 
of his caſe; and upon that only. In zrover, it is 
commonly ſaid, there is no ſpecial plea except a 
releaſe. 3 but this is a miſtake, - for the defendant 
may'plead ſpecially any thing elſe, which, admit- 
ting the plaintiff had once a cauſe of action, goes 


to diſcharge it, as the ſtatute of limitations , or 


a former recovery, &c. In an action for words, 
the truth of the words cannot be given in evi- 


* 


" 2 Mod. 276, 7. 3 Mod. Rep. 388. S. C. 

166. Com. Rep. 273+ 1 Will. v 1 Lutw. 99. 
44» 175+ * 1 Show. 146. 
V 3 Bur. 1353. 1 Blac. | | 
EE dence, 
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dence, under the general iſſue of not guilty “. 
And by the 8 & 9 W. III. c. 27. 4 6. * no te- 
« taking on freſh purſuit ſhall be given in evi- 
« dence, on the trial of any iſſue, in any action of 
te eſcape, againſt the marſhal, &c. unleſs the ſame 
e ſhall be ſpecially pleaded ; nor ſhall any ſpecial 
« plea be received or allowed, unleſs oath be firſt 
made in writing by the defendant, and filed in 
the proper office, that the priſoner, for whoſe 
* eſcape ſuch action is brought, did eſcape with- 
« out his conſent, privity, or knowledge. 
Where the defence conſiſts of matter of fact, 
and the general iſſue may, it ought to be plead- 
ed; it being in ſuch caſe a good cauſe of de- 
murrer, that the plea amounts to the general 
iſſue . But it is obſervable, that in many caſes, 
where the defence conſiſts of matter of law, the 
defendant may either plead it ſpecially, or give 
it in evidence under the general iſſue; as in af- 
ſumpfit, infancy, accord and ſatisfaction, or a re- 
leaſe, &c. may be either pleaded, or given in 
evidence upon non aſſumꝑſit; and in debt on 
bond, made by a married woman, the defendant 
may either plead coverture, or give it in evidence 
upon non eft fadum. In theſe caſes, from the 
nature of the defence, the plaintiff has an implied. 


2 Str. 1200. 
2 Co, Lit. 303. b. Gilb. C. P. 60, I, 
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colour of ation, bad indeed in point of law, if 
the facts pleaded be true, but which is properly 
referred to the deciſion of the court. And where, 
- from the nature of the defence, the plaintiff would 
have no implied colour of action, the defendant, in 
ſome caſes, is allowed to give him an expreſs co- 
lour . Thus, in the common, and almoſt only 
caſe where expreſs colour is now given, if in an 
action of treſpaſs guare clauſum fregit, the de- 
fendant plead a poſſeſſory title, under a demiſe 
from a third perſon, (for if he claim under the 
plaintiff, there is an implied colour,) this, with- 
out more, would amount to the general iſſue; 
for it goes to deny that the treſpaſs was com- 
mitted in the plaintiff”s cloſe : but if the de- 
fendant, after ſtating his own title, ſuppoſes (as 
is uſual) that the plaintiff entered vpon him, 
under colour of a former deed of feoffinent, 
without livery, and that he re-entered, this 
creates a queſtion of law, for the decifion of 
the court; and by that means prevents the plea 
from amounting to the general iſſue: and being 
matter of ſuppoſal, it is not traverſable. 

In treſpaſs for taking goods, if the defendant 
plead that A. was. poſſeſſed of them, as of his 


For the difference be- colour, ſee an argument of 
tween exproſe and "implied Holt, in Reg. Plac. 303. 
: prope 
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proper goods, and fold them in tharket-overt, 
or that B. ſtole the goods from A. arid waived 
them within his mahor, wherefore he took them, 
the defendant muſt give colour; for his pled 
proves that no property was in the plaintiff, {6 
he had no colour of action: And the colour 
uſually given in ſuch caſes is, that the defendatit 
bailed the goods to a ftranger, who delivered 
them to the plaintiff, from whom the defendant 
took them, Bur in the ſame caſes, if the de- 
fendant plead that A. fold the goods in market- 
overt, without ſaying that they were his own, or 
that B. took them de guodam 1gnots, and waived 
them, the plea is good without colour; for it 
does not deny but that the property was in the 


plaintiff, and the defendant is ndt bound to ſhew 
exprefily in whom it was . 


The We of the 1 ide is trequendy ac-· 
companied with a notice of /et-off; and there- 
fore it will here be proper, to conſider the doc- 


trine of LI off mutual debts _ each 
other. 


Ok Det a Bk Lim 6. 53. 
99. b. And for more of the 3 Salk. 273. 3 Blac. Com. 
doctrine concerning Colour, 309. 
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At common law, if the plaintiff was indebted 
to the defendant in as much, or even more than 
the defendant owed to him, yet he had no me- 
thod of ſtriking a balance: the only way of ob- 
taining relief, was by going into a court of equity. 
To remedy this inconvenience, it was enacted 
by the ſtatute 2 Geo. II. c. 22. § 13. „ that 
« where there are mutual debts between the 
« plaintiff and defendant, or if either party ſue 
te or be ſued as executor or adminiſtrator, where 
te there are mutual debts between the teſtator or 
te jnteſtate and either party, one debt may be ſer 
« againſt the other; and ſuch matter may be 
« given in evidence upon the general iſſue, or 
ce pleaded in bar, as the nature of the caſe ſhall 
& require, ſo as at the time of pleading the 
« general iſſue, where any ſuch debt of the 
« plaintiff, his teſtator or inteſtate, is intended to 
« be inſiſted on in evidence, notice ſhall be 
« given of the particular ſum or debt ſo intended 
te to be inſiſted on, and upon what account it 
« became due; or otherwiſe ſuch matter ſhall 
e not be allowed in evidence, upon the general 
« iſſue. This clauſe was made perpetual, by 
the 8 Geo. II. c. 24. § 4.; and it having been 
doubted, whether mutual debts of à different 
nature could be ſet againſt each other, it was by 

© 2 Bur, 820. 4 Bur. 2220, 
| | the 
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the laſt- mentioned ſtatuteꝰ, further enacted and 
declared, « that by virtue of the ſaid clauſe, 
* mutual debts may be ſet againſt each other, 
« either by being pleaded in bar, or given in 
« evidence on the general iſſue, in'the manner 
« therein mentioned, notwithſtanding that ſuch 
« debts are deemed in Jaw to be of a different 
« nature; unleſs in caſes where either of the 
te ſaid debts ſhall accrue by reaſon of a penalty, 
* contained in any bond or ſpecialty; and in all 
« caſes, where either the debt for which the 
« action hath been or ſhall be brought, or the 
te debt intended to be ſet againſt the ſame, hath 
t accrued, or ſhall accrue, by reaſon of any ſuch 
penalty, the debt intended to be ſet off ſhall 
« be pleaded in bar; in which plea ſhall be 
« ſhewn, how much is truly and juſtly due on 
« either ſide; and in caſe the plaintiff ſhall re- 
„ cover in any ſuch action or ſuit, judgment 
ee ſhall be entered for no more than ſhall ap- 
« pear to be truly and juſtly due to him, after 
one debt being ſet againſt the other as afore- 
1 lazd *. 9 

The 


265. court of King's Bench, that 
* The day after the laſt act a debt by ſimple contract 
paſſed, Lord Hardwicke Ch. J. might, by the former act, 
delivered the opinion of the have been ſet off againſt a 


* ſpecialiy 
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The actions, in which a. ſet-off is allowable 


upon theſe ſtatutes, are debt, covenant, and af- 


ſumpſit, for the non-payment. of money; and 


the demand intended to be ſet off muſt be li- 
quidated, and ſuch as might haye been made 
the ſubject of one or other of theſe actions. A 
ſet-off therefore is never allowed in actions upon 
the caſe, treſpaſs, or replevin', &c.; nor in 
debt on bond conditioned for the performance 


of covenants , &c. ; nor in covenant or afſumpſit 


for general damages: And a penalty *, or un- 
certain damages, cannot be made the ſubject 
of a ſet-off. But where a bond is conditioned 


for the payment of an annuity *, or of /iquidated 
damages, a ſet- off may be allowed: And a judg- 
ment may be pleaded by way of ſet- off, though 
a writ of error be pending thereon ®. A debt 
barred by the ſtatute of limitations cannot be 
ſet off; and if it be pleaded in bar to the ac- 


| tion, the plaintiff may reply the ſtatute of limit- 


| ſpecialty debt. Brown & Holy- © Bul. M. Pri. 179. 

cal, 8 Geo, II. Hul. Ni. Pri. bd 2 Bur. 1024. 

17% | i 1 Blac. Rep. 394. Comp. 

f Barnes, 450. Zul. Ni. Pri. 56. 6 T. R. 488. 

181. S. C. Graham v. Fraine, k 2 Bur, 820. 

H. 24 Geo. II. and Laycock I 2 T. R. 32. 8 
v. Tufnell, E. 27 Geo. III. m 3 T. R. 188. in t.. 
K. B. S. P. but ſee 4 T. R. 511. ; \ £08 

| ations, 
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ations*, or if given in evidence, on a notice of 
ſet-off, it may be objected to at the trial. 

The debts ſued for, and intended to be ſer off, 
muſt be mutual, and due in the ſame right: 
therefore a joint debt cannot be ſet againſt a ſe- 
parate demand, nor a ſeparate debt againſt a 
joint one; but a debt due to a defendant, as 
ſurviving partner, may be ſer off againſt a de- 
mand on him ia his own right *, and vice ver/d*, 
In an action of debt againſt a man on his own 
bond, he cannot ſet off a debt due to him in 
right of his wife. Neither, for the ſame rea- 
ſon, can a defendant, ſued as executor or admi- 
niſtrator, ſet off a debt due to himſelf. per- 
ſonally ; nor, if ſued for his own debt, can he 
ſer off what is due to him as executor or ad- 
miniſtrator, But where an action is brought by 
or againſt a truſtee, a ſet-off may be made, of 
money due to or from the ceftuy que truſt*, It 
was formerly holden, that a ſer-off could not be 
allowed, as againſt the aſſignees of a bankrupt *; 
but it has fince been determined, that in an ac- 
tion at their ſuit, the defendant may: ſet off a 


® 2 Str. 1271. 2T.R. 476. | 
© Bul. M. Pri. 180, Baul. Ni. Pri. 179. 
P; T. R. 493. | 1 T. R. 622. 


$6 T. R. 582, and ſee 1 Will, 155. 
Pp4 debt 
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debt due to him, at the time of the bankruptcy * 
but a note indorſed to him afterwards, cannot be 
ſet off ; nor caſh-notes iſſued by the bankrupt 
before his bankruptcy, and payable to bearer, 
paleſs the defendant ſhew further, that ſuch 
notes came to his hands before the bank- 
ruptcy *. | | 

Where either of the debts accrues by reaſon 
of a penalty, the debt intended to be ſet off muſt 
be pleaded in bar; and the defendant in his plea, 
mult aver what is really due*, which averment 
has been held to be traverſable?, though laid 
under a tidelicet * ; But in all other caſes, the 
defendant may either plead or give notice of ſet- 
off, at his election :. If at the time of the ac- - 
tion brought, a larger ſum was due from the 
plaintiff to the defendant, than from him to the 
plaintiff, the action being barred, it ſeems more 
proper to plead the ſet-off; and it is uſually 
pleaded in country cauſes, to ſave the trouble 
and expence of proving the ſervice of a notice. 
But where the ſum intended to be ſet off is leſs 


u Cowp. 133. and ſee the 7 3 T. R. 65. 

ſtat. 5 Geo. II. c. 30. 528. 6 T. R. 460, 
2 Str. 1234+ 2 Bur, 1231. Bul. Ni. 
56 T. R. 57. Pri. 1%. | 
Stat. 8 Geo, II.c.24. $5. 
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than that for which the action is brought, a notice 
of ſet- off ſhould be given“. 

The notice of ſet- off ſhould regularly be given 
with, or at the time of pleading the general 
iſſue ©; Though if it be not then given, the 
court, on motion, will give the defend- 
ant leave to withdraw the general iſſue, and 
plead it again with a notice of ſet- off“; and 
ſuch notice may be given with the general iſſue, 
after the defendant has been ruled to abide by 
his plea®. In point of form, a notice of ſet- off 
ſhould be almoſt as certain as a declaration ; 
therefore where the notice of ſer-off was in theſe 
words, © Take notice that you are indebted to 
© me, for the uſe and occupation of an houſe, 
« for a long time held and enjoyed, and now 
e Jately elapſed ;” it was deemed inſufficient” ; 
| and jt afterwards appearing, that the debt in- 
tended to have been ſet off was rent reſerved on 
a leaſe by indenture, which was not mentioned 
in the notice, the Chief-Juſtice ſaid it was bad 
on that account alſo; for if this had been ſhewn, 


d Bul. M. Pri. 179. note, this was before the ſtat, 
© Append. Chap. XXVII. 11 Geo, Il. c. 19. which gives 
« 2 Str. 1267. the action for uſe and occupa · 
* x T. R. 634. in nobis tion. a 


1 Bul. M. Pri. 179. But 
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the plaintiff might probably have proved an 
eviction, or ſome other matter to avoid the de- 
mand. The notice of ſct-off is uſually written 
underneath the plea, and delivered therewith 
to the plaintiff's attorney; and a copy of the 
notice ſhould be kept by the defendant's attor- 
ney, it being neceſſary to prove the delivery 
of it, at the trial of the cauſe *, 


Pleas are ſingle or double; or in other words, 
the defendant may rely upon a fingle ground, or 
plead ſeveral matters in his defence. At com- 
mon law, the defendant could only have pleaded 
a ſingle matter to the whole declaration ; which 
rigour often abridged the juſtice of his defence; 
and was doubtleſs one cauſe of perplexed in- 
artificial pleading; the party endeavouring to 
crowd as much reaſoning as he could into his 
plea, however intricate, repugnant and contra- 
dictory he made it, by ſo doing *. But even at 
common law, the defendant might have pleaded 
ſeveral matters, to different parts of the declara- 
tion; as not guilty to part, and to other part a 
Juſtification, or releaſe, &c. And where there 
| were ſeveral defendants, each of them might 


E 1 Cromp. 160. * 2 Eunom. 141. 
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have pleaded a ſingle matter to the whole, or 
ſeveral matters to different parts of the declara- 
tion l. And now, by the ſtatute for the amend- 
ment of the law *, „ the defendant or tenant in 
t any action or ſuit, or any plaintiff in replevin, 
te in any court of record, may, with the leave of 
te the ſame court, plead as many ſeveral matters 
te thereto, as he ſhall think neceſſary for his de- 
tt fence: Provided nevertheleſs, that if any ſuch 
* matter ſhall, upon a demurrer joined, be 
« zudged inſufficient, coſts ſhall be given at the 
« diſcretion of the court; or if a verdict ſhall 
te be found, upon any iſſue in the ſaid cauſe, 
« for the plaintiff or demandant, coſts ſhall be 
« alſo given, in like manner; unleſs the judge 
« who. tried the ſaid iſſue, ſhall certify that the 
« faid defendant or tenant, or plaintiff in re- 
« plevin, had a probable cauſe. to plead ſuch 
© matter, which upon the ſaid iſſue ſhall be 
« found againſt him, Provided alſo, that 
t nothing in this act ſhall extend to any writ, de- 
ce claration, or ſuit of appeal of felony, &c. or 
te to any writ, bill, action, or information upon 
ce any penal ſtatute !,” “ 


Co. Lit. 303. % 1 Same flatute, 5 7+ 
* 4 Ann, c. 16. 5 4, gs 


Upon 
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Upon this ſtatute it has been holden, firſt, 
that the defendant ſhall not be allowed to plead 
non aſſumpfit ", or non eſt fatum ", to the whole 
declaration, and a tender as to part; for one of 
theſe pleas goes to deny that the plaintiff ever 
had any cauſe of action, and the other partially 
admits it: ſecondly, that he ſhall not plead 
feveral matters, which require different trials, 
as in dower, ne unques accouple en loyal matri- 


monie, and a mortgage, or ne unques ſeifie que 


dower *; for the firſt matter is triable by the 
biſhop, and the others by a jury, and if the 
former be found againſt the defendant, the 
judge cannot certify, that he had a probable 
cauſe of pleading it: thirdly, that the ftatute 
does not extend to any action, or information, 
upon a penal ſtatute . But ſubject to theſe ex- 
ceptions, the defendant may plead as many dif- 
ferent matters, as he ſhall think neceſſary for his 
defence, though they may appear to be contra- 
dictory or inconſiſtent ; as non aſſumpfit and the 


m4, T. R. 194. nard. K. B. 17. Caſ. temp. 
5 T. R. oz HFHardw. 262. 2 Str. 1044. 
o Com. Rep. 148. 2 Blac. S. C. 4 T. R. 701. K. B. 
Rep. 1157, 1207. but ſee Pr. Reg. 318, Barnes, 15, 
2 Will. 118. mb. contra: 353» 365. 2 Wilf. 21. Poul. 
PS 7, ante, 587, 1 Bar- & Boſ. 222, C. P. 
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ſtatute of limitations, or in treſpaſs, not guilty, 
a juſtification, and accord and ſatisfation, &c. 
So he may plead non aſſumpſit and infancy, or 
not guilty and /iberum tenementum ; though, as 
infancy may be given in evidence upon nox 
aſſumpſit, and liberum tenementum upon not 
guilty, the pleading of theſe matters A ATR 
ſeems to be unneceſſary, 

In order to plead two or more matrers, it is 
not neceſſary that an affidavit ſhould be made of 
the facts; but the court formerly expected to 
be informed, what the matters were, that were 
deſired to be pleaded, in order to judge whether 
they were proper *; though now, the motion 
for leave to plead ſeveral matters is become a 
mere motion of courſe, which only requires a 
counſel's ſignature: And the motion-paper being 
delivered to the clerk of the rules, he will draw 
up a rule thereon, a copy of which ſhould be de- 
livered with the plea, if it be then ready; or 
otherwiſe the plaintiff's attorney ſhould have 
notice, that inſtructions have been given for the 
rule, and that a copy will be delivered as ſoon 
as it is drawn up. If a double plea be filed, 
without a rule to plead ſeveral matters beingdrawn 


4R. T. 5 & 6 Geo. II. (). 
up, 


| 
| 
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up, or inſtructions given for it to the clerk of 
the rules, it is a nullity; and the plaintiff may 
ſign judgment ©: But if a rule be obtained, and 


the plea put in, without ſaying by leave of the 


court, it is only an irregularity, or at moſt cauſe 


of ipecial demurrer for duplicity *, 


Reſpecting coſts, upon this ſtatute, the inten- 
tion of the legiſlature appears to have been, that 
if there be ſeveral matters pleaded, ſome of 
which are found for the plaintiff, he ſhall be 
entitled to the coſts of thoſe t, notwithſtanding 
other matters are found for the defendant, which 
entitle him to judgment upon the whole record; 
unleſs the judge before whom the cauſe was 
tried, ſhall certify that the defendant had a pro- 


bable cauſe to plead the matters which are found 


againſt him. That this is the true conſtruction 
of the ſtatute, will appear from the following 


caſes. 


r Per Buller, Juſt. in Bed. 


HI. K. B. 

* 1 Wilſ. 219. 

t In Sayzer's Law of Coſts, 
p. 223. it is ſaid, he ſhall 
have the coſts not only of :ho/z 
matters, but alſo of the others, 


notwithſtanding they are 
found for the defendant. But 
this ſeems to be a miſl⸗ke; 
for the defendant, being en- 
titled to judgment upon the 
matters found for him, in 
conſequently entitled to the 
coſts of them. 


In 
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In treſpaſs, the defendant plraded not guilty 
and ſeveral juſtifications ; upon the trial, the 
plaintiff not proving his poſſeſſion of the locus in 
quo, the defendant had a verdict; and, by di- 
rection of Deniſon J. the verdi was entered 
upon the general iſſue only; upon which there 
was a motion for a venir? de novo: but the 
court refuſed the motion, ſaying, the verdict was 
complete, and determined the cauſe; that the 
plaintiff was not entitled to damages, though, 
they ſaid, he might have inſiſted to have a ver- 
dict entered on the other iſſues, for the ſake of 
cofts, which he would be entitled to, unleſs the 
judge certified, that the defendant had pro- 
bable cauſe to plead ſuch plea*. But where the 
defendant, in treſpaſs, pleaded threedifferent juſti- 
fications, to three different counts, and on iſſue 
joined, had a verdict for him on two, and againſt 
him on the third; on motion, this was holden not 
to be a caſe within the act, and that the plaintiff 
was entitled to coſts at common law, on the 
whole declaration. 

Where the defendant pleads not guilty, YY a 
juſtification to which the plaintiff demurs, and 
the plaintiff has Judgment on the demurrer, but 


* Bul. M. Pri. 335. 
" Id. ibid, but note, this was in the Common Pleas, 
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is nonſuited on the plea of not guilty, he ſhall 
nevertheleſs be allowed the coſts of the demurrer, . 
which ſhall be deducted out of the coſts allowed to 
the defendant”, And if one of ſeveral pleas, 
pleaded by defendant, be adjudged bad, on a de- 
murrer to plaintiff's replication, the plaintiff is en- 
titled to have che coſts of thoſe pleadings deducted, 
from the coſts taxed for the defendant upon the 
poſtea, if afterwards, upon the trial of the iſſues 
Joined on the other pleas, the defendant ſhould 
have a verdict; even though it ſhould appear, 
on the whole of the record, that the plainriff had 
no cauſe of action *, But if the plaintiff take 
iſſue on ſeveral pleas, one of which is inſufficient 
in law, and has a verdict on all the iſſues, except 
that joined on the inſufficient plea, which is 
found for the defendant, and afterwards judg- 
ment is entered for the plaintiff, ſtill he ſhall not 
be allowed any coſts, upon the iſſue found ſor 
the defendant?. And it has been reſolved, at a 
meeting of all the judges, that if there be a cer- 
tificate upon the 43 Elia. the plaintiff ſhall not 
have the coſts of any plea, pleaded with leave of 
the court; although the iſſue thereupon joined 
be found for him, and the judge have not cer- 


* Barnes, 136. Y 1 T. R. 266. but ſee 
23 T. N. 391. Barnes, 133. 
N tificd, 
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tified, that the defendant had a probable cauſe” 
for pleading the matter therein pleaded *, 
In an action for criminal converſation, the 
defendant pleaded two pleas, viz. not guilty, and 
not guilty within fix years; on the former, the 
plaintiff joined iſſue, and obtained a verdict, but 
to the latter there was a demurrer, and judgment 
azainſt him; and it was holden, that the defendant 
ſhould have the coſts of the demurrer, but upon 
the trial, there ſhould be no coſts on either ſide . 
The avowant or defendant in replevin, though 
not within the words, is plainly within the mean- 
ing, of the ſtatute 4 Ann. c. 16. And accord- 
ingly, where ſome iſſues in replevin are found 
for the plaintiff, which entitle him to judgment, 
and ſome for the defendant, the latter muſt be 
allowed the coſts of the iſſues found for him, out 
of the general coſts of the verdict; unleſs the 
judge certify, that the plaintiff had a probable 
cauſe for pleading the matters, on which thoſe 
iTues are joined“: And the general rule is ſaid 


Say. Rep. 260. ently determined, in the court 


day, Coſts, 221. S. C. The 141.) as well as from the 
authority of this caſe ſeems reaſoning that - prevailed ia 
to be queſtionable, as to the ſeveral of the foregoing caſes, 
colts of the trial, from a ® 2 T. R. 235. 

bmilar one that was differ- 


a to 


* 2 Bur, 753. 2 Wilf. 85. of Common Pleas, (Barnes, | 
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to be, that where ſeveral matters are pleaded by 
the plaintiff, ſome of which are found for him, 
and others for the defendant, ſo that the plaintiff 
is entitled to judgment; if the judge who tried 
the cauſe certify, that there was a probable cauſe 
for pleading thoſe pleas, the maſter is not to 
deduct the coſts of the iſſues ſo found for the 
defendant ; but if there be no certificate, the de- 
fendant is entitled to have thoſe coſts deducted 
for him 

The certificate of W 2 is not re- 
quired to be made in court, at the trial of the 
cauſe*; and, where the judge refuſes to grant 
it, the court have not a diſcretionary power, 
whether they will allow the defendant any coſts 
at all; but are bound by the ſtatute to allow 
him ſome coſts, 2 the guantum is left to 
their diſcretion *, 


The general qualities and conditions of a plea 
are, firſt, that it be conformable to the count '; 
and, taken collectively, anſwer the whole decla- 


©2 T. R. 237. and fee * "WEI 141. 
Banes, 141, 144, 146. 14.140, 2 T. R. 304, 5 
Doug, 708, 9. is notis, ac Co. Lit. 303, a. 
ccrd. 
ration: 


OF PLEAS IN GENERAL. 595 


ration: for if any part of the declaration be left 
unanſwered, it operates as a diſcontinuance, - If 
a plea begin as an anſwer to the whole, but in 
truth the matter pleaded is only an anſwer to 
part, the whole plea is naught, and the plaintiff 
may demur ; but if. a plea begin only as an 
anſwer. to part, and is in truth but an anſwer to 
part, it is a diſcontinuance, and the plaintiff 
muſt not demur, but take his judgment for the 
part unanſwered, as by nil dicit; for if he de- 
mur, or plead over, the whole action is diſ- 
continued . Secondly, the plea at common 
law ſhould be fingle, conſiſting only of one fact, 
or of ſeveral facts making together one point: 
for if a plea contain duplicity, or alledge ſeveral 
diſtinct matters, which require ſeveral anſwers 
to the ſame thing, it is bad *. Thirdly, it ſhould 
be certain, in point of form, as well as ſub- 
ſtance: but certainty to a common intent is 
lufficient *; and that which is apparent to the 
coutt, by neceſſary collection out of the record, 
or 1s neceſſarily implied, need not be expreſſed', 
as in ſetting forth the feoffment of a manor, it is 


& Salk, 179. 80. Gild. . 303. a. 
C. P. 155, 157. * Id. 303. b. 
b Co, Lit. 304» a, | 1 14, ibid 
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unneceſſaty to ſtate livery and attornment: So, 
that which is alleged by way of conveyance, or 
inducement to the ſubſtance of the matter, need 
not be ſo certainly alledged, as that which is the 
ſubſtance itſelf v. Fourthly, every plea, far the 
ſake of certainty, muſt be direct and poſitive, and 
not by way of argument or rehearſal ". : Fifthly, 
it ſhould be ſo pleaded, as to be capable of trial, 
by the court upon demurrer or nul tiel record, 
or by the jury upon an iſſue in factꝰ . Sixthly, 
it ſhould:be true, and capable of proof; for truth 
is ſaid to be the goodneſs and virtue of plead- 
ing, as certainty is the grace and beauty of it), 
Seyenthly, the plea ſhall be taken moſt ſtrangly 
againſt him that pleadeth it, for every man js 
preſumed to make the beſt of his on caſe?, 
But laſtly, ſarpluſage ſhall never make the plea 
vicious, except where it is repugnant, or con- 
trary to matter precedent !. 

In many caſes, the law doth allow general 
pleading, ſor avoiding prolixity and rediouſneſs; ; 
and the particulars ſhall come on the other ſide*, 


m 14. 303+ a. Co. Lit, 303. b. 
Id. ibid, & 304. a. Hob: IA. ibid. For the ſeveral 
295. caſes that illuſtrate the above 
„Co. Lit. 303. b. 9 Co. rules, ſee Com. Dig. tit. 
24. 5- March, 207, Pleader, (E.) &e. 
P Hob, 295. 2 Co. Lit. 303. b. 
| ; g Thus, 


OF CONCLUDING rat. 597 


' covenants in ak indenture, if they are all in the 
affirmative, he may plead performance gene- 
rally : but if any are in the negative, to ſo many 
he mult plead ſpecially, (for a negative cannot be 
performed,) and generally to the reſt, So if any 
are in the disjunctive, he muſt ſhew which of 
them he hath performed. And if any are to 
be done. of record, he muſt ſhew the perform- 
ance of thoſe ſpecially, and cannot involve them 
in general pleading. In ſetting forth a title, 
general eſtates in fee-ſimple may be generally 
alledged ; but the commencement of eſtates-tail, 
and other particular eſtates, muſt regularly be 
ſhewn, unleſs in ſome caſes, where they are al- 
ledged by way of inducement *: And the life of 
tenant in tail, or for life, ought to be averred . 

Every plea ought to have its proper conclu- 
ſion”: When the general iſſue is pleaded, or 
the defendant ſimply denies ſome material fact 
alledged:in the declaration, he ſhould conclude 
his plea; by putting himſelf upon the country ; 
but where the plea advances new matter, in the 
affirmative, * An ſhould conclude it with 


Thus, when * is bound to perform all the 


t Co. Lit, 9227 EI ©." © I Nh 
d. ibid. ante, 357, 8. * 1d, ibid, 
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an averment, or verification and prayer of judg- 
ment i a#io; or, in other words, by profeſſing 
himſelf ready to verify the plea, and praying 
Judgment, if the plaintiff ought to have or main- 
tain his action againſt him. An avowry how- 
ever, wherein the defendant is an actor, and 
which is in the nature of a count, need not be 
| averred *; nor pleas which are merely in the 
negative, becauſe a negative cannot be proved. 
Where a judgment, or other matter of record, is 
pleaded, the plea ſhould conclude with a verifi- 
cation by the record: And where in debt, the 
matter of the plea ſhews there never was à good 
cauſe of action, as in debt on bond againſt an 
heir, who pleads riens per diſcent, the defendant, 
inflead of concluding that the plaintiff ought not 
to have his action, may conclude that he (the 
defendant) ought not to be charged with the 
debt, by virtue of the writing obligatory?” In 
an action of debt, the defendant, in pleading a 
tender, ought. to conclude his plea, by praying 
judgment if the plaintiff ought to have or main- 
tain his action, to recover any damages againſt 
him; for in this action, the debt is the principal, 
and the damages are only acceſſary: but in 
eſſumpſit, the damages are the principal; and 
* Co, Lit. 303. 2, 12 Salk, 516, 


there- 
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therefore, in pleading a tender, the defendant 
ought to conclude his plea, with a prayer of 
judgment, if the plaintiff ought to have or main- 
tain his action, to recover any more or greater 
damages than the ſum tendered, or azy damages 
by reaſon of the non-payment thereof. In 
pleading matter of eſtoppel, the defendant in his 
conclufion ought to rely upon it *. 


The general iſſue is engroſſed on treble- penny 


ſtamped paper, and delivered to the plaintiff's 
attorney, or entered in the general iſſue-book, 
kept by the clerk of the judgments®; and it 


need not be ſigned by counſel. There are alſo 


certain common pleas, that need not be ſigned or 
filed, but may be delivered to the plaintiff's at- 
torney; ſuch as plene adminiſtravit, bankruptcy 
in the defendant*, a ſpecial non eſt factum, ſolvit 
ad diem", comperuit ad diem to a bail bond, or 
nul tiel record to an action on a judgment or re- 


2 2 Salk. 622, 3. 1Ld., the plea of folvit ad diem 


Raym. 254. S. C. mould be delivered to the 
Co. Lit. 303. b. plaintiff's attorney, and not 
R. T. 5 & 6 Geo. II. (3). entered in the general iſſue 


6 T. R. 496. book, or filed with the clerk 


4 5; T. R. 661. In this of the papers. 
caſe, it was determined, that 


_ cognizance z 


= - 
— ̃ũ ¶ -é2’ 


» Wilf. 29. in marg. Rich. T. 5 & 6 Geo, II. (6). 
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cognizance; in covenant, when the plea con- 
cludes to the country; and in treſpaſs, /n 
aſſault demeſne, liberum tenementum, or not 
guilty to a new aſſignment. All pleas and de- 
murrers upon writs: of error, ſcire facias, and 
audita querela, ought alſo to be delivered*, 
But except in the foregoing caſes, all ſpecial 
pleas muſt be ſigned by counſel*, and filed in 
the office of the clerk of the papers*, who 
makes copies of them, if required, for the 
plaintiff's attorney. 

The defendant cannot commonly waive the 
general iſſue, or a general demurrer, and inſtead 


thereof give a ſpecial plea or demwrrer *: but 


it is ſaid, that if the general iſſue be not en- 
tered, the defendant may waive it, and plead 


ſpecially, without leave of the court, in four 


days!; or, as it ſhould ſeem, before the ad- 
jourament day of the term *, or within the firſt 


five days of the enſuing term *; and even after- 


wards, where it is not to the prejudice or delay 


e R. T. 12 W. III. (a). K. B. 255. 

R. E. 18 Car. II. . 11 Ld, Ray m. 674. 3 Salk. 
t R. T. 2 Jac. I. R. T. 211, 274. 8. C. 

16 Car. II. R. M. z W. & M. * Say. Rep. $7. 
* R. T. 5 & 6 Geo. II. (6). I Prax. utr. banci, 37. R. 
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of the plaintiff, the defendant, by leave of the 
court, may withdraw the general iſſue, in order 
to plead ſpecially *, or in order to plead it again, 
with a notice of ſet-off *, or upon bringing 
money into court *, . 

If a ſpecial plea, or ſpecial demurrer, be put 
in, and the book is made up, and delivered to 
the deſendant's attorney, he may, by the ancient 
practice of the court, ſtrike out the ſpecial plea 
or demurrer, and return it with the general 
iſſue, or a general demurrer ?. . To prevent this, 
if the defendant plead a dilatory or frivolous 
plea, the court in term-time, or a judge in va- 
cation *, will order him to abide by it, or plead 
ſome other plea, peremptocily, on the morrow ; 
or, if it be towards the end of the term, (that 
the plaintiff may have ſufficient time to give 
notice of trial) the court will order the defendant, 
if he will not abide by his plea, to plead another 
inſtantly, provided always that the time allowed 
by the common rule to plead be expired“: 


= 2 Str. 906, 1181. 1 P 2Salk.grg.R.T. 5 & 6 
Wilſ. 177, 254+ 1 Blac, Rep; Geo. Il. (5). 1 Will. 29. 
357. 2 Wilſ. 204. 2 Bur, 781. 


2 Str. 1267. 2 Salk. 515, R. T. 3 & 8 
* 1. 1271, 1 Wil, 228 Da (3). 
S. C. cited, * 


And 


3 
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And the practice is the ſame, with regard to 


- frivolous demurrers *. 


When the defendant is ruled to abide by his 


plea, he either abides by it *, or pleads another: 


In the former caſe, he may a demur to 
the plaintiff 's replication“; in the latter, he 
can only plead the general iſſue“, to which how- 
ever he may add a notice of ſet- off . And, 
whether he be ruled to abide by his plea or not, 
it is a general rule, that the defendant cannot 
waive a ſpecial plea, or ſpecial demurrer, but 
in order to plead the general iſſue* ; though 
leave has been given under circumſtances, ſor 
the defendant to add a plea after iſſue joined, 


and even after two terms have elapſed ſince he 


firſt pleaded”, | 
„ Salk. 515. R. T. 5&6 V 1 T. R. 693. 
Geo. II. (5). Id. 694. in notis. 
2 Str. 1234 22 Str. 960. 1 Will. 2% 


» 1d. 1188. Y 1 Will, 223. 


